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A BUSY SUMMER for Bar commit- 
tees—There was no holiday for Bar 
committees and sections this summer. 
Most were either planning for the year 
ahead or in the process of implement- 
ing programs finalized in the latter part 
of the last administrative Bar year. 

President Hadlow set the tone at the 
July 27, 1973, Chairmen’s meeting in 
Tallahassee when he urged each chair- 
man “to move out now” on committee 
assignments and not wait for the 
General Meeting of Committees set for 
November 16, at St. Petersburg. Most 
have heeded his counsel. 


THE DISCIPLINE and Procedure Com- 
mittee recently sent recommendations 
to the Board of Governors calling for 
a relaxation of the confidential rule in 
those disciplinary cases alleging 
unethical conduct constituting a crime. 
Previously the Board approved waiv- 
ing the confidential rule so far as 
lawyers who seek public office. If 
approved by the Board, the proposed 
changes will go before the Florida Su- 
preme Court in the form of changes to 
the Integration Rule of The Florida 
Bar or its Bylaws. 


OUR CLE COMMITTEE is moving for- 
ward toward a complete evaluation of 
its entire program, including a study 
of how better to coordinate educational 
institutes and workshops with the 
growing number of sections. New 
video-tape recording equipment will 
soon be on hand to help facilitate a 
wider dissemination of CLE programs, 
particularly in the sparsely lawyer 
populated areas. There were 7,622 
registrations for CLE courses last year! 


DUES STRUCTURE COMMITTEE, 
chaired by L. David Shear of Tampa, 
is busily gathering information from 
every state in the Union about dues 
charged to state bar members. A few 
of our out-of-state members, who either 


practice or reside outside Florida, 
object to paying the same dues as in- 
state members. The committee is 
wrestling with this problem. Coin- 
cidentally, the committee is looking to 
the future financial needs of the Bar, 
the increasing demands by sections 
and committees for more administra- 
tive personnel, the need for administra- 
tive support of major new develop- 
ments in such areas as discipline, 
unauthorized practice, prepaid legal 
insurance, specialization, public af- 
fairs, legal retrieval through computer 
technology, and better appellate court 
and legislative reporting services to the 
membership. 


ECONOMICS OF LAW Practice Com- 
mittee Chairman, Samuel S. Smith of 
Miami Beach, attended the ABA con- 
vention in Washington where he par- 
ticipated in a conference on minimum 
fee schedules and their problem with 
the Anti-Trust Division of the Justice 
Department. He appeared before the 
Board of Governors at its September 
meeting to propose alternatives to such 
schedules that would not offend federal 
legislation, yet prove helpful to the 
public and the profession in establish- 
ing reasonable fees for professional ser- 
vices. 


JUDICIAL POLLS COMMITTEE this 
summer continued its work toward 
developing a model judicial poll for 
use by local bar associations. Its 
chairman, Eli H. Subin, Orlando, is 
working on the possibility of The 
Florida Bar’s directly assisting the 
Dade County Bar Association with its 
annual poll. 


MEMBERS OF THE WORKMEN’S 
Compensation Committee § were 
invited to attend a seminar on occupa- 
tional disease sponsored by the Work- 
men’s Compensation Committee of 
the Dade County Bar Association and 
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the Workmen’s Compensation Section 
of the Michigan State Bar. The seminar 
was scheduled for October 11 through 
October 18 in London, England. 

The committee is also participating 
in the annual Workmen’s Compensa- 
tion Educational Conference October 
22-25 at the Carillon Hotel, Miami. 

The Executive Council of the Real 
Property, Probate and Trust Law Sec- 
tion also scheduled an _ out-of-the- 
country meeting, in Cozumel Island, 
Mexico. Council members will depart 
on October 26 on Mexicana Airlines 
and return on October 28. 


THE MAJOR ACTIVITY of the Juris- 
prudence, Law Reform and Uniform 
State Laws Committee this summer has 
been directed to the proposed Uniform 
Probate Code, introduced at the last 
session of the legislature, but referred 
to a Legislative Study Commission for 
review and reintroduction at the next 
session. A day-long workshop, 
attended by local bar association rep- 
resentatives, members of the commis- 
sion and interested lawyers, was held 
under the auspices of the committee 
at Orlando, August 24. Chairman John 
M. Farrell welcomes suggestions and 
recommendations from all members of 
the Bar how the proposed code can be 
improved from its present form as 
House Bill 997. We hasten to add that 
now is the time to improve this bill 
—not after the legislative session 
begins! If you need a copy of the UPC, 
the same can be secured by writing 
Allen Morris, Clerk, Florida House of 
Representatives, Tallahassee, Florida 
32304. 

Labor Relations Law Committee, 
Lawyer Referral Committee, Prepaid 
Legal Services Committee, No Fault 
Insurance Committee, Public Affairs 
and Media Committee, UPL Commit- 
tee and Travel Program Committee 
have all been on the move. 


Concerning travel programs for 1974, 
the Board of Governors has approved 
a change in the normal two week trip 
by authorizing a one week “Florida Bar 
Ski Escape” to Davos, Switzerland, 
departing February 7, 1974. Many 
members of the Bar have requested a 
less expensive and shorter trip than has 
been offered in the past and the Board 
believes this trip to the world’s most 
beautiful ski area will fill the bill. 

For those who are eager to visit South 
America, the Board has also approved 
a two-week trip to Brazil, Ecuador and 
Argentina departing March 22, 1974. 
Detailed information about both these 
trips, prepared and mailed at no cost 
to The Florida Bar, will be sent forward 
this month and in November. Please 
await receipt of these mailings before 
either phoning or writing to the head- 
quarters office about these interna- 
tional tours. 


MARSHALL R. CasseDy 
Executive Director 
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REPORT 


summary of Board of Governors actions 


Meeting at Tarpon Springs, July 5-6, the Board 
of Governors heard reports and took the following 
actions: 


Director’s Employment Contract 

President Hadlow appointed a three-man Board 
committee to prepare a written employment contract 
for the Executive Director of The Florida Bar. The com- 
mittee was also charged with further analysis of a 
recent management study made of the Bar headquar- 
ters. Both matters were to be reported on at the Sep- 
tember Board meeting. 


Report of President 

President Hadlow announced to the Board that The 
Florida Bar received an honorable mention for a spe- 
cial project in the American Bar Association Award 
of Merit contest for 1972. 

The new president also announced his priority items 
for this administrative year. They include delivery of 
legal services; specialization pilot program; long 
range planning retreat; merit selection of judges; dues 
restructuring; expansion of staff and physical plant 
of the Bar, and work on the Uniform Probate Code. 


Five-Year Plan Update 

Board member Patrick Emmanuel requested the 
Board to study the Five-Year Planning Report and 
requested that the chairman of the Long Range Plan- 
ning Committee appear at future meetings of the 
Board. 


President-elect’s Activities 

President-elect James A. Urban reported that he 
spoke to 180 students at the University of Florida Col- 
lege of Law at the opening session of the summer 
ethics class. The Board approved his request 
authority to plan a trip to South America in March 
1974 for members of the Bar. He said he would report 
at the September meeting on the possibility of a one- 
week trip. 


Executive Director’s Report 

Marshal! Cassedy reported that the Bar was “in the 
black” and that the audited fiscal report would be 
ready for the September meeting. He reported that 
good attendance was expected in Tallahassee for a 
committee chairmen's meeting on July 27. He pre- 
sented to the Board a revision of Standing Board Policy 
1.22 concerning employees of The Florida Bar seeking 
public office. A staff member will now be required 
to resign two weeks prior to his qualifying date, the 
date on which he announces his entry or the date 


he commences an active campaign. An employee who 
has been unsuccessful in seeking public office may 
be re-employed if a vacancy exists for which he is 
qualified and if prior employment was satisfactory. 
This rule was adopted by the Board with provision 
that it has the discretion to waive it. 


Member Reports 

Patrick Emmanuel reported as immediate past pres- 
ident of The Florida Bar Foundation on the Glenn Ter- 
rell Scholarship Fund and the Foundation’s initial com- 
mitment of $10,000 to Florida Legal Services, Inc. 

Russell Carlisle reported that the Broward County 
Commission approved the funding of the local legal 
aid service in the amount of $3 per case. The Broward 
County Bar will supply lawyers for the program, he 
said. 


Attorneys’ Fees Recommendations 

The Special Board Committee on Attorneys’ Fees 
submitted a report with the following recommenda- 
tions: that the Board oppose a referral fee where a 
lawyer refers a case but has no responsibility for the 
case; that the Board approve contingent fees in 
appropriate circumstances not prohibited by the Code 
of Professional Responsibility; that in authorized con- 
tingency fee cases the referring attorney will partici- 
pate up to 25 per cent when (a) the referring lawyer 
accepts legal and moral responsibility and liability 
in the case; (b) there is full concurrence in the arrange- 
ment by the client; (c) the client knows the ratio of 
sharing the fee; (d) the client is not charged more 
because of the association; (e) a proper record of 
the contract is maintained for a stipulated time; (f) 
the contract is signed by all parties who all get a 
copy, and (g) there is a closing statement accounting 
for all funds and disbursements. 

Also recommended were that the Code of Profes- 
sional Responsibility be appropriately amended; that 
the Board publish a statement of principles on con- 
tingent and referral fees; that the Board adopt a stan- 
dard form of contract setting forth mandatory rights, 
duties and liabilities existing between attorney and 
client by which fee sharing and rights of clients are 
confirmed, and that the Board also adopt a form for 
closing statement to be used in contingent fee cases. 
The final recommendation was that the Board look 
at the entire question of fees on referral cases—non- 
contingent and contingent fee cases. Further discus- 
sion of these recommendations is slated for the Sep- 
tember Board meeting. 
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Waiver of Confidentiality Discussed 

The Board voted 15-12 to return the question of 
waiver of confidentiality when a member involved in 
a grievance case is running for public office to the 
Disciplinary Rules Committee with instructions to draft 
and present a petition to amend the Integration Rule. 
Board member Russell Troutman stated that at the 
next Board meeting a motion to rescind the Board's 
action would be made regarding the waiver of confi- 
dentiality voted at the March meeting. Past Bar Presi- 
dent Wm. Reece Smith will be invited to the next Board 
meeting during discussion of the matter, pursuant to 
his request. 


Scope and Correlation Committee 

Guidelines for establishing new sections of The 
Florida Bar and for depositing unspent section funds 
at the close of the fiscal year will be presented at 
the September meeting, the Board learned from James 
E. Cobb. He reported that the Scope and Correlation 
Committee is studying the guidelines drawn up by 
the headquarters staff. 


Young Lawyers to Meet 

The new president of the Young Lawyers Section, 
David E. Ward, reported that the YLS Board of Gover- 
nors would meet in August, and he announced that 
Richard H. Adams, Jr., of Orlando was elected 
president-elect of the section. 


Uniform Probate Code Studies 

The Board learned there were at least three groups 
independently studying the Uniform Probate Code, 
including the Jurisprudence, Law Reform and Uniform 
State Laws Committee, the Real Property, Probate and 
Trust Law Section, and the Legislature's UPC Commis- 
sion. John Farrell, who heads the Bar committee, 
asked that other Board members alert their local bar 
associations about a seminar scheduled for August 
to explain House Bill 997 dealing with the Uniform 
Probate Code. Letters were to be sent to all local bar 
presidents asking them to appoint study groups to 
consider H.B. 997. 


Corporation Section Makes Resolution 

Corporation, Banking and Business Law Section 
chairman Sheldon Rosenberg appeared before the 
Board and reported that members of the section 
attending the Bar Convention passed a resolution call- 
ing for the annual dues of The Florida Bar to be 
increased sufficiently to ensure allocation of funds 
to Bar sections for the hiring of paid professionals 
to assist in the sections’ work, and in particular work 
relating to drafting, submission and review of pro- 
posed legislation. The section resolved this after noting 
difficulty with passing bills through the legislature. 
President Hadlow told Rosenberg that a special com- 
mittee is studying the problems of the sections of the 
Bar, and advised that a report will be forthcoming 
prior to the end of his administrative year. 


Family Law Section Organizes 

Virginia Anne Church appeared in behalf of the 
newly-created Family Law Section and reported on 
the dual focus of the section. Its internal organization 
includes eight committees, for which membership is 
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now being sought, and, secondly, the section hopes 
to have an active program open to members of the 
Bar at large. Plans were outlined by Mrs. Church for 
upcoming meetings of the section. The section's 
objections to the proposed guidelines and policies 
for creation of new sections were distributed to the 
Board and then referred to the Scope and Correlation 
Committee for study. The Board deferred action on 
a proposed bylaw amendment for the section until 
its next meeting. 


Real Property Report 


John Grimsley, chairman of the Real Property, 
Probate and Trust Law Section, praised past chairman 
Robert Scott during whose administration there had 
been six executive council meetings, five newsletters 
and three seminars. The new chairman reported that 
the section is working on specialization and develop- 
ing certification and qualification procedures in real 
property, probate and trust law areas. He reported 
that liaison with realtors is working and that the section 
is working on a “Statewide Contract for Purchase and 
Sale of Real Property.” He announced a seminar in 
coordination with the land surveyors on surveying 
standards. 


Tax Section Active 

Chairman E. Jackson Boggs reported that the Tax 
Section is extremely active. It recently appointed two 
special committees on tax shelters and employee 
benefits. This year the section will also give special 
attention to legal specialization in the tax area, and 
it will sponsor two tax seminars. 


General Practice Section Plans Seminar 

According to Chairman Edwin Browning, Jr., the 
section plans a fall seminar on another subject of 
general interest. Its first seminar last fall was a 
success. The section has named a committee to study 
title companies which are becoming involved in the 
real estate area. 


Local Government Section Begins 

Paul S. Buchman became chairman of the new sec- 
tion, Local Government Law, with its creation in March. 
He gave the Board an organizational history, reported 
a membership of 400, and announced that it will con- 
duct a workshop in October on the Home Rule Act 
relating to municipalities and other acts concerning 
counties. This will be held in conjunction with the 
annual meeting of the Florida League of Cities. He 
said a second workshop will be held on Land Use 
Control-Planning and Zoning sometime in the spring. 


Committee Name Change 

The Board directed that the name of the Public Rela- 
tions Committee be changed to Public Affairs and 
Media Committee. This committee has recommended 
that a 30-minute television program entitled 
“Legislative Wrap Up" be produced by the Bar. The 
estimated cost would be between $25,000 - $30,000. 
President Hadlow asked the committee chairman to 
present complete details on this program at the Sep- 
tember Board meeting. 


! 

5 

; 

; 
Hise 


REPORT TO YOU 


Legislation Status Report 


Assistant Executive Director Richard McFarlain 
reported on several legislative measures sponsored 
by The Florida Bar. A bill on judicial selection passed 
the House Judiciary Committee but was defeated on 
the floor of the House; a bill to increase the salaries 
of Workmen's Compensation judges to $28,000 
passed the House, but was reduced to $26,000 in 
the Senate version. Both bills died on the Senate 
calendar. The House will discuss the bill next session, 
he reported. The Juvenile Delinquency and Crime Pre- 
vention Committee bill to amend F.S. 39 was enacted. 
Also of interest to the Bar during the last session was 
a bill on competitive bidding that would require 
lawyers to bid against other lawyers for state business. 
The bar was successful in having attorneys omitted 
from this bill. Another bill was introduced that would 
allow The Florida Bar Foundation to receive dividends 
back from the group life insurance program. It ran 
into strong opposition from insurance underwriters 
and is pending on the calendar for next session. Mr. 
McFarlain reported that he presented the Bar's favor- 
able position on the Equal Rights Amendment to the 
House ERA Committee and that a major effort was 
spent on the Uniform Probate Code. The UPC bill did 
not pass and the Legislature appointed a study com- 
mission to report before next session. 


UPL Report 


Mr.:McFarlain also reported to the Board on the 
status of the unauthorized practice of law program. 
He announced the resignation of Assistant UPL Staff 
Counsel Clifford Davis and the hiring of Russell Bobo, 
a senior law student at Florida State University, who 
is now assisting in the office. There followed a brief 
report of pending cases. 


New Group Insurance for Bar Members 


V. C. Jordan, agent for Poe & Associates, adminis- 
trators of The Florida Bar insurance programs, made 
a progress report on the transition of programs. He 
reported receiving 1400 replies to a letter explaining 
available programs. He reported that the accidental 
death and dismemberment policy had been trans- 
ferred, major medical would be transferred by Aug- 
ust 1, disability by November 1 and professional 
liability by February 1974. There is no change in 
the life program status. The new administrators will 
handie workmen’s compensation insurance which 
is Now required. 


Realtor-Attorney Accord Passes 


The Board adopted a Realtor-Attorney Accord with 
only a minor language change. The text of the full 
accord was printed in the August newsletter dis- 
tributed to members of the Real Property, Probate and 
Trust Law Section. 


Davis Appointed Commissioner 


The Board appointed Rantson E. Davis of Leesburg 
to fill the remainder of a two-year term on the Fifth 
Judicial Circuit Nominating Commission. The va- 
cancy occurred due to the death of John F. Cherry of 
Leesburg. 


CLE Quarter Annual Report 


The continuing legal education department ended 
the year with income exceeding expenditures as a 
result of successful courses. The recent courses on 
Revised Civil Rules and Probate Practice received 
more registrations than any previous Course except 
UCC in 1966 for which nonmembers were allowed 
to register. Preliminary information in the report 
indicated that income exceeded expenses by more 
than $109,000. It was pointed out this was not all 
“profit” because of free services that the CLE depart- 
ment receives at the headquarters office. 


Also part of the CLE report was announcement of 
the 1973-74 courses. Courses are planned on Environ- 
mental Regulation and Litigation, Bankruptcy Rules, 
Real Property Litigation, Civil Practice Before Trial 
and Real Property Practice ||. A pilot project of five 
one-hour lectures on cassette tapes will be produced 
by CLE. Five sections have been asked to recommend 
subjects for the consideration of the CLE Committee. 
At the CLE Committee meeting on June 14 it was 
decided to appoint a subcommittee to study the proper 
role of continuing legal education in the expanding 
bar, including the relationship between sections and 
committees, the proper number and type of courses, 
and the size of the CLE staff to handle the program 
to best advantage. Any significant findings by this 
subcommittee will be reported to the Board at its 
November meeting. 


A change in staff structure for CLE was also 
announced. Formerly the CLE legal staff consisted 
of a director and three editors. Now it consists of a 
director, associate director and two editors. The 
associate director will also serve as a part-time editor. 


Long Range Planning Retreat 


Board member Edward J. Atkins reported that only 
six Board members had sent names and resumes for 
persons to attend the proposed retreat for lawyers and 
nonlawyers on the future role of The Florida Bar. The 
Long Range Planning Committee is working on a site 
and has interviewed several persons for the director 
position. It is anticipated, Atkins said, that 100 persons 
will be invited to attend the retreat. 


New Retirement & Pension Trustee 


Douglass B. Shivers of Tallahassee was appointed 
trustee for The Florida Bar Employees’ Retirement 
and Pension Trust Plan to replace Earl B. Hadlow. 
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Wanted: Innovative Thinkers 


IN THIS DAY OF EVER INCREASING 
problems, good and timely solu- 
tions are absolutely essential. Just 
to stay even, answers must be 
supplied at a rate at least equal 
to that of the problems which 
seem to multiply in geometric 
proportions, because of the ever 
increasing complexity of society 
and the natural interrelationship 
between all problems and solu- 
tions. So it is, for example, that 
a solution that gratifies the heart 
of a conservationist frequently is 
likely to drive a developer or an 
industrialist up the wall as 
obstructionistic and reactionary. 

To obtain the valid solutions 
required under the circumstances 
to produce good and balanced 
results takes a large volume of 
innovative thinking by intelligent 
people who have the capability 
and will take the time to do the 
necessary homework, and learn 
the necessary facts, to enable 
them to make suggestions capable 
of being carried out by the proper 
authority. That must be the stan- 
dard of The Florida Bar. 

Certainly we have the raw 
material. If an organization of 
lawyers—trained to work con- 
stantly with their brains— 
doesn’t have (a) the intelligence 
and (b) the ability to gather facts 
and (c) the time and ability to 
weigh them carefully in order to 
arrive at a balanced decision lead- 
ing to a good result, then there 
is very little hope for other 
organizations whose membership 
might be less well educated and 
trained. 

THE HAZARD FACING US IS THAT, 
despite the undoubted talent, we 
will nevertheless fail to mobilize 
and meet this challenging stan- 
dard. We can fail in so many ways. 
There is the isolationist whose 
only concern is himself. All of us 
know lawyers of tremendous 
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ability—and perhaps with tre- 
mendous income—who, never- 
theless, are only interested in 
their own practice, family and 


social life. They contribute 
nothing to their community or to 
the Bar and they remain massively 
disinterested in the problems of 
either. 

There are also those who pro- 
fess interest and involvement but 
who appear utterly opposed to the 
concept of homework and will not 
bother to learn the facts. These 
are the hip-shooters and the glib 
suggesters who actually inhibit 
valid solutions and constructive 
change by making thoughtless 
and unreasoned suggestions in- 
capable of being carried out. 

There are those with personal 
axes to grind whose solutions are 
forever biased in favor of them- 
selves or their particular area of 
interest. 

There are those who lack bal- 
ance and breadth, whose views 
are so prejudiced, narrow and 
one-sided—so radical—that they 
can contribute nothing toward a 
solution which will work. The Bar 
simply has no need for any great 
supply of extremists, who over- 
simplify every problem, whose 
tunnel-vision obscures the fall- 
out problems resulting from their 
pet theories, and whose hostility 
to other points of view makes 
sound solutions extremely diffi- 
cult, if not downright impossible. 

FINALLY, THE BAR MUST HAVE 
the help and interest of innovative 
thinkers—people not bound by an 
innate opposition to change 
—people who are not embar- 
rassed to suggest solutions which 
are not traditional or, indeed, 
which have never before been 
tried under a given set of circum- 
stances. 

It is the duty of the Bar, there- 
fore, to structure itself so that 


these innovative thinkers are 
encouraged, brought forward and 
put to use. They need not be long- 
haired youngsters, neither need 
they be pipe-smoking grey emi- 
nences. Anybody who has the 
talent and the spirit is wel- 
come—and badly needed. 

The Bar through its various 
committees is actively engaged 
right now with several problems 
vitally affecting the practice of 
law. For example, we have a peti- 
tion for sanction of a prepaid legal 
plan whereby a firm would con- 
tract to render legal services to 
every member of a large union for 
a set monthly charge against dues. 
We have a closed panel group 
legal services plan already in 
operation serving another union 
group. A committee is studying 
several new alternatives to the 
problem of legal specialization. 
Another is dealing with the issue 
of whether to release the confi- 
dentiality of grievance matters 
after a finding of probable cause. 
Still another is examining the 
entire dues structure of The 
Florida Bar to prevent the aban- 
donment or serious curtailment of 
vital programs. Dozens of other 
challenges are before us now and 
good solutions must be forthcom- 
ing soon. Later editions of this 
page will discuss those specific 
areas and our efforts to deal with 
them. 

But this month’s page is more 
basic—it is a plea for your involve- 
ment. The Bar simply cannot suc- 
ceed without the active support 
of its interested members. Many 
among you have _ previously 
expressed an interest in the Bar 
and an intent to become active. 
Well, this is a personal invitation 
to each of you—make your move 
now and welcome aboard! 

EARL B. HADLOW 
President 
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Comparative 


Hoffman v. Jones reversed 
state’s recovery principle 


BY JOHN EDWIN FISHER 


AND ROBERT P. WAX 
(l-r) 


On JuLy 10, 1973, the Supreme 
Court of Florida abolished con- 
tributory negligence and adopted 
in its stead a “pure form” of the 
doctrine of comparative neg- 
ligence. Hoffman v. Jones, (Fla. 
1973) 280 So. 2d 431. Prior to this 
historic decision, Florida’s law 
was consistent with the majority 
of jurisdictions in that a plaintiff 
in an action based on negligence 
who was himself contributorily 
negligent was totally barred from 
any recovery.!. Hoffman has 
reversed this principle, establish- 
ing “that a plaintiff in an action 
based on negligence will no lon- 
ger be denied any recovery 
because of his contributory neg- 
ligence”’: 

If it appears from the evidence that both 
plaintiff and defendant were guilty of neg- 
ligence which was, in some degree, a legal 
cause of the injury to the plaintiff, this does 
not defeat the plaintiff's recovery entirely. 
The jury in assessing damages would in 
that event award to the plaintiff such dam- 
ages as in the jury’s judgment the negli- 
gence of the defendant caused to the plain- 
tiff. In other words, the jury should appor- 
tion the negligence of the plaintiff and the 
negligence of the defendant; then, in 
reaching the amount due the plaintiff, the 
jury should give the plaintiff only such an 
amount proportioned with his negligence 


and the negligence of the defendant. [at 
438] (emphasis added) 


In other words, if the plaintiff 
is 80 per cent at fault and the jury 
determines his damages to be 
$10,000, he should obtain a ver- 
dict for $2,000. As noted in the 
opinion, if there is any question 
of the plaintiffs negligence, 
“there undoubtedly will be a 
counterclaim filed” and the cross- 
plaintiff will be entitled to a ver- 
dict proportionate to his negli- 
gence and that of the cross- 
defendant. 


This could result in two verdicts—one for 
plaintiff and one for cross-plaintiff. In such 


event the court should enter one judgment 
in favor of the party receiving the larger 
verdict, the amount of which should be 
the difference between the two ver- 
dicts. [at 439] 


For example, if the plaintiff suf- 
fered $10,000 damages and was 
40 per cent at fault, his verdict 
would be for $6,000. Meanwhile, 
if the defendant’s damages were 
$10,000 and he was 60 per cent 
at fault, then his verdict would be 
for $4,000 and (under the lan- 
guage of Hoffman), judgment of 
$2,000 would be entered for the 
plaintiff. 


The Answered Questions 


The court has answered a 
number of important questions as 
to how we handle our new doc- 
trine of comparative negligence. 

First, the operation and effect 
of the opinion on pending cases 
were clearly delineated, and 
comparative negligence applies 
to pending cases that have not 
reached trial.? 

The opinion answers a number 
of other questions that come to 
mind immediately. It specifically 
recommends special verdicts to 
be returned by the jury; however, 
this appears to be only an authori- 
zation for special verdicts, and the 
opinion can be read not to make 
this mandatory (as it is under the 
Wisconsin comparative neglig- 
ence statute). It, of course, 
remains to be seen how often this 
devise will actually be used. As 
commonly recognized, and as 
pointed out by Professor Prosser 
in an article on comparative neg- 
ligence in the 1953 Michigan Law 
Review: “All of these advantages 
clearly operate in favor of the 
defendant in the majority of 
apportionment cases, and the 
proposal for compulsory special 
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Unanswered Questions 


verdicts or special interrogatories 
has met with no enthusiasm at 
all on the part of plaintiffs’ attor- 
neys. .. 

The opinion also establishes 
that last clear chance no longer 
operates in Florida. This doctrine 
was intended to mitigate the 
harshness of contributory neglig- 
ence and will, of course, have no 
place under the new rule of com- 
parative negligence. 


Answering The Unanswered 


While it can be seen that a 
number of specific issues have 
been adequately handled by the 
Hoffman case itself, a significant 
number of questions have not 
been answered. An examination 
of the basic philosophy behind 
the opinion, however, gives some 
clue as to how subsequent ques- 
tions concerning comparative 
negligence will be decided. In 
Hoffman, trial courts are asked to 
handle subsequent problems in 
light of stated purposes of the 
new law. The court intended wide 
scope be given the opinion and 
that the principles of comparative 
negligence should be_ broadly 
interpreted: 

(1) To allow ajury to apportion 
fault as it sees fit between neglig- 
ent parties whose negligence was 
part of the legal and proximate 
cause of any loss or injury; and 

(2) To apportion the total 
damages resulting from the loss 
or injury according to the propor- 
tionate fault of each party. [at 
439]. 

Beyond the broad philosophy of 
the opinion, it is important that 
any practitioner faced with ques- 
tions concerning comparative 
negligence be familiar with cer- 
tain basic research tools. Hoffman 


VOL. 47, No. 9 OCTOBER, 1973 


itself provides some guide in rec- 
ognizing that it has failed to 
answer a number of unanswered 
questions for, among other things, 
. . . [the fact) that we already have a 
body of case law in this state dealing with 
comparative negligence, under our earlier 
railroad statute. Much of this case law will 
be applicable under the comparative neg- 
ligence rule we are now adopting 
generally. [at 439]. 

The first important source for 
answering any questions in 
Florida is therefore the railroad 
statute, F.S. §768.06,3 declared 
unconstitutional in 1965 on equal 
protection and due _ process 
grounds. 

In addition to the Florida rail- 
road statute and its annotations, 
there are a number of general 
references that should be ex- 
amined in evaluating compara- 
tive negligence or answering 
questions relating to it.5 

There are also, of course, deci- 
sions in other states. While Hoff- 
man indicates that there are 16 
states with some form of compara- 
tive negligence, our research 
reveals that 20 states have 
adopted such a rule either judi- 
cially or by statute. Hoffman, of 
course, opted for “judicial law 
making.” See Dissent in Hoffman 
by Justice Roberts. Ours is about 
the first state to implement 
comparative negligence in quite 


that manner. Only Tennessee’s 
unique but little used compara- 
tive negligence rule was adopted 
by judicial decision. While Geor- 
gia expanded its railroad statute 
to all causes of action, it did not 
write on a “clear slate,” as did the 
Florida Supreme Court. In the 
other 18 jurisdictions with com- 
parative negligence, a statute dic- 
tates its use. 

Of the 20 states, only Missis- 
sippi has used a system of “‘pure” 
comparative negligence like 
Florida’s for any length of time.” 
Mississippi has used this system 
since 1917. The State of Washing- 
ton adopted a “pure” system in 
its most recent legislature, but it 
will not become effective until 
April 1, 1974.8 In Rhode Island, 
“pure” comparative negligence 
was adopted by statute in 1972 
and has been in operation for only 
18 months. Since no appellate 
cases have been decided under 
those statutory provisions, Rhode 
Island law is not yet a valuable 
research tool. While Arkansas had 
a system of “pure” comparative 
negligence from 1955 to 1957, 
that state then changed to a 
“modified” system, so there is 
little precedent from Arkansas. 
Thus, Mississippi will prove to 
be the most fertile ground for 
research on questions in Florida.® 


The Authors 
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Unanswered questions: What defenses remain available to defendant sued in neg- 


As contrasted with “pure” com- 
parative negligence, a “modified” 
system only allows apportion- 
ment if the plaintiff is less negli- 
gent than the defendant. In other 
words, once the negligence of the 
plaintiff reaches 50 per cent or 
more he is barred totally from 
recovery. This approach is by far 
the most common type of com- 
parative negligence.?° 

Many of the questions arising 
under Florida’s “pure”’ law can be 
researched by investigating the 
laws of states with the modified 
form but, due to the difference 
between “pure” and “modified” 
systems, some topics such as 
counterclaims will not be ade- 
quately handled by evaluation 
of such authority. It is also prob- 
able that Florida courts will be 
more persuaded in general by the 
law of a “pure” jurisdiction since 
it is not then necessary to deal 
with the complexities of the dif- 
ferences between systems. 

A third form of comparative 
negligence is the “remote con- 
tributory negligence” rule in Ten- 
nessee. Under this system, if the 
plaintiff directly and proximately 
contributed to his injury he cannot 
recover, but if his negligence is 
only remotely connected, then 
plaintiff may recover with the 
degree of his negligence to be 
considered in mitigation of dam- 
ages.10 

Beyond the use of precedent 
from other American states, and 
Florida’s railroad statute, the 
practitioner should be aware of 
other research guidelines on com- 
parative negligence. First, this 
system has always been used in 
admiralty and is recognized in U.S. 
Maritime Law." In addition, 
the Merchant Marine Act pre- 
scribes a rule of comparative neg- 
ligence in cases of injuries to 
maritime employees. 45 U.S.C. 
§688. The Federal Employers’ 
Liability Act (F.E.L.A.) of 1908 
provided for a similar rule in 
federal and state courts where a 
railroad employee is injured 
while engaged in interstate com- 
merce. 45 U.S.C. §51 et seq. 
Lastly, a number of state acts 
secure apportionment of damages 


in certain situations or as ap- 
plied to specific plaintiffs and de- 
fendants!? Generally, the above 
systems involve “pure” compara- 
tive negligence.’ 


Some Unanswered Questions 


As noted, the opinion of the 
court in Hoffman answered a 
number of questions surrounding 
the operation of comparative neg- 
ligence in Florida, but left count- 
less justiciable issues unresolved. 
Probably the first question that 
comes to mind under a compara- 
tive negligence law is what 
defenses remain available to the 
defendant sued in negligence. 
Obviously, the basic defense to 
any suit in negligence will be the 
same as previously; that is, that 
the defendant was not negligent. 
It is the law in every jurisdiction 
that if the defendant is not neg- 
ligent, comparative negligence 
will not apply and it has been held 
specifically so by the courts of 
Mississippi.'¢ Under the old rail- 
road statute of Florida, the law 
was the same. It is also self- 
evident that it is a complete 
defense if it can be shown the 
defendant’s action did not prox- 
imately cause the injury to the 
plaintiff. The usual arguments on 
proximate causation still apply as 


“Don’t worry-I’m putting your case 
on automatic lawyer while I go han- 
dle cases I'm onin other courtrooms.” 


under the old railroad statute .'® 

There is one burning problem 
area in the question of defenses 
under comparative negligence; 
that is, whether assumption of risk 
is still a complete bar to recovery. 
The opinion in Hoffman specifi- 
cally declined “to consider” any 
effects of the new law on the con- 
cept of “assumption of risk,” sug- 
gesting instead that the courts 
look to the railroad statute. 
However, none of the cases 
decided under that statute appar- 
ently dealt specifically with 
assumption of risk. This can be 
explained by the fact that the rail- 
road statute specified its rule of 
comparative negligence would 
not apply to damages for any 
injury to plaintiff where “the same 
is done by his consent.” This 
concept of consent to an injury 
is clearly different than “as- 
sumption of risk,” which is only 
a consent to a risk. Thus, there 
are no cases on “assumption of 
risk” under the railroad statute 
and almost no law on consent to 
injury. 

Examination of the railroad 
statute, however, does reveal one 
basis for argument that “as- 
sumption of risk” was available as 
a complete bar to recovery under 
that statute and should remain so 
under the Hoffman case. F.S. 
§768.06, as originally adopted in 
1887, specified that its compara- 
tive negligence rule would apply 
to all persons suing a railroad com- 
pany. No mention was made of 
“assumption of risk.” In 1913, 
when F.S. 769.03 was adopted 
under the Hazardous Occupations 
Act, comparative negligence was 
applied to various groups of 
employees including those of the 
railroad, who were technically 
covered by §768.06. This 1913 
law on hazardous occupations 
specified that “assumption of 
risk” was abrogated. (FS. 
§769.04.) If the Florida Legisla- 
ture had intended to abrogate the 
doctrine under F.S. §768.06 with 
respect to persons other than 
employees, it would have either 
so specified in §769.04 or 
amended $768.06. To support this 
interpretation, the general princi- 
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ligence? Is assumption of risk a complete bar to recovery? 


ple of statutory construction 
expressio unius est exclusio 
alterius applies. Where a statute 
enumerates the things on which 
it is to operate, or forbids certain 
things, it is ordinarily to be con- 
strued as excluding from its opera- 
tion all those not expressly men- 
tioned.!7 Thus, there is an argu- 
ment that under F.S. §768.06 
assumption of risk was a complete 
bar and should be applied in cur- 
rent comparative negligence 
cases. 

In Mississippi, assumption of 
risk, properly shown, is clearly a 
complete bar to recovery.!® The 
Mississippi courts have carefully 
delineated the fine line between 
assumption of risk and contribu- 
tory negligence, which under Mis- 
sissippi’s statute would have 
required application of compara- 
tive negligence. “The distinction 
has been tersely said to be that 
assumption of risk is ‘ven- 
turousness’ on the part of the per- 
son injured, while contributory 
negligence is his ‘careless- 
ness. Mississippi's adher- 
ence to assumption of risk as a 
bar was recently reaffirmed by 
its Supreme Court.2° Similarly, 
Georgia applies assumption of 
risk as a complete defense.” 
Assumption of risk is a complete 
defense in an Arkansas tort action 
under comparative negligence.?? 

Contrary to these authorities, 
Wisconsin holds that assumption 
of risk is not a defense separate 
from contributory negligence, 
which is, of course, subject to 
comparative application.” Other 
states have agreed, basing their 
decisions on the fact that there is 
little practical difference between 
“assumption of risk” and “con- 
tributory negligence” so that both 
should be handled in a similar 
manner.”4 

While the above contradictory 
authority does little to resolve the 
question of exactly how the ques- 
tion of assumption of risk will be 
handled under Hoffman, this 
state has long maintained the dif- 
ference between the two doc- 
trines. For example, we have in 
Florida a specific standard jury 
instruction for assumption of 
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risk.45 The distinction has been 
repeatedly made by the courts of 
this state. “Assumption of risk 
. involves a chance made 

more or less deliberately and 
negatives liability” but “[clon- 
tributory negligence, on the 
other hand, implies failure of 
the plaintiff to exercise due 
care,’’26 

Contrary to the conclusion in 
Wisconsin and certain other 
states, Florida has thus in the 
past drawn a sharp distinction 
between assumption of risk and 
contributory negligence. This, in 
conjunction with the precedent in 
Mississippi and other jurisdic- 
tions where assumption of risk 
remained a complete bar, argues 
strongly in favor of maintaining 
the distinction in Florida, but 
further word from appellate courts 
must obviously be awaited. 

Parenthetically, it should be 
noted that the general rule of 
assumption of risk in Florida 
requires a showing that the plain- 
tiff both voluntarily exposed him- 
self to the danger and had knowl- 
edge and appreciation of the dan- 
ger.?7 This is often a difficult stan- 
dard to meet and it is possible that 
the courts will make it more dif- 
ficult if assumption of risk is 
allowed to stand separately from 
comparative negligence. 

Another question raised by the 
adoption of comparative negli- 
gence in Florida is its effect on the 
doctrine of negligence per se. In 
the past, if a plaintiff had violated 
a statute or ordinance prohibiting 
the act that caused his injury, he 
was contributorily negligent as a 
matter of law and the standard of 
the reasonable man to establish 
negligence was not applied.* 
There is no apparent reason why 
this doctrine should not mesh 
with comparative negligence so 
that if a plaintiff violates a statute 
he will still be held negligent as 
a matter of law, but rather than 
this being a complete bar, it will 
be submitted to the jury under the 
principles of comparative negli- 
gence. Support for this result can 
be found in both cases under 
Florida’s railroad statute and in 
Mississippi law.?® 


Prior to the adoption of com- 
parative negligence in Florida, a 
parent was barred from recovery 
if he was contributorily negligent 
in an action brought for death to 
his child.2° Where conduct of the 
parents was such that the parent 
in charge of the child was in- 
volved in a common enterprise 
with or acting as agent of the other 
parent, it was held consistently 
that the negligence of one would 
be imputed to the  other.*! 
However, if the child did not die 
and his injuries were sued for, it 
was held that the parent’s con- 
tributory negligence has not been 
imputed to the child to bar his 
individual claim.*? 

The application of comparative 
negligence to this body of law is 
fairly predictable. Negligence of 
the parents will only reduce their 
own award of damages. This has 
been the logical result in Missis- 
sippi: 
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What judgment the insurer is required to pay and the question of multiple defendants 


In Mississippi, prior to the adoption of its 
comparative negligence statute, a parent’s 
negligence in exposing or permitting a 
child to be exposed to danger was a bar 
to an action brought by the parent for the 
parent's own benefit, as distinguished 
from a suit by the injured child for his 
benefit; but that statute removed the dis- 
qualification to recovery and merely 
reduces the amount of allowable dam- 
ages.** 


As for the child’s individual 
claim, the results would not 
appear to be as clear. While pre- 
viously the parent’s contributory 
negligence could not be im- 
puted to the child to bar his 
claim, a policy argument can now 
be made that this harsh result for 
-a defendant should be mitigated. 
Now imputation of the parent’s 
negligence would only reduce 
the award to the child comport- 
ing with the philosophy of equi- 
table apportionment adopted 
in Hoffman. The law, however, 
seems to cut against such a con- 
clusion. Under the railroad stat- 
ute, to which Hoffman directed 
much attention, the parent’s 
negligence apparently could not 
be imputed to the child. At least 
one case under the railroad stat- 
ute seemed to indicate that this 
nonimputation principle was to 
apply under the comparative neg- 
ligence portions of F.S. Ch. 768.*4 
It would appear therefore that a 
parent's contributory negligence 
may not be imputable to a child 
in a suit for his personal injuries.** 

In cases under Florida’s wrong- 
ful death statute prior to the adop- 
tion of comparative negligence, 


“negligence of the decedent prox- 
imately contributing to the injury 
resulting in death bars recovery 
in favor of the beneficiaries for 
the loss they have sustained 
thereby.”°* Additionally, if a 
given beneficiary was contrib- 
utorily negligent in the death 
of the decedent, then his claim 
was barred.37 

Under comparative negligence, 
no problem appears if only the 
decedent was contributorily neg- 
ligent. The principles of Hoffman 
would be applied and the recov- 
ery by the beneficiaries reduced 
accordingly. Similarly, if the 
beneficiary who is suing was con- 
tributorily negligent, then his 
recovery is limited by the jury 
apportionment. 

The problem arises in cases 
where both the decedent and the 
beneficiary who is suing are con- 
tributorily negligent. The only 
case dealing with this problem 
provides what would seem to be 
the logical solution. In that case, 
a Wisconsin court held that the 
beneficiary's contributory negli- 
gence would have to be added to 
that of the decedent to make the 
comparison (as required by com- 
parative negligence) with the neg- 
ligence of the defendant.** There 
is no reason to expect the courts 
of Florida not to follow the Wis- 
consin example and cumulate the 
contributory negligence. 


Insurance Claims 


Another burning question 
under Hoffman regards what an 
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insurer is required to pay in a 
judgment against its insured. For 
example, if the plaintiff is 40 per 
cent at fault and suffers $10,000 
damages, he receives a verdict of 
$6,000. Meanwhile, if the defen- 
dant suffers $5,000 damages he 
receives a $2,000 verdict. The 
literal language of Hoffman then 
provides for entry of only one 
judgment ($4,000) in favor of the 
plaintiff.2® However, even given 
the literal wording of Hoffman, 
must defendant’s insurer pay only 
$4,000 and thereby gain financial 
advantage from its insured’s 
counterclaim, or must it pay the 
$6,000 verdict to plaintiff? If the 
latter is the case, then plaintiff's 
insurer, if any, would have to pay 
$2,000 and the insurance carriers 
would be the aggrieved parties. 

The law elsewhere is not clear. 
First, this problem does not arise 
in a jurisdiction with “modified” 
comparative negligence because 
once the negligence of one party 
is over 50 per cent he does not 
recover a verdict at all. Only Mis- 
sissippi and Rhode Island can pro- 
vide real guidance on this ques- 
tion. In Rhode Island the statute 
specifically disallows set-off. No 
reported cases have been decided 
under that statute, but a Rhode 
Island practitioner advises that 
in a case such as the above 
hypothetical, each insurer would 
apparently have to pay. In Missis- 
sippi, there also are no reported 
cases on point, but according to 
a Mississippi practitioner, defen- 
dant’s insurer there would pay 
only the $4,000. 

The problem was so trouble- 
some in Arkansas that its law 
review dedicated an entire article 
in 1956 to its discussion,“ and 
apparently it was a prime reason 
for the “pure” to “modified” shift 
of Arkansas in 1957. That article 
suggests the logic of the insurer 
only paying a net judgment. This 
argument is based on the lan- 
guage of a typical liability policy 
to the effect that the insurer must 
pay “all sums to which the insured 
becomes legally obligated to 
pay,” only a judgment and not a 
verdict being a “legal obligation 
to pay.” 
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must be answered .. . 


It should be noted that there is 
no “direct action” against insurers 
in Mississippi or Arkansas as 
allowed in Florida.*! This means 
there is no question there of 
defendant’s insurer benefiting 
from an individual counterclaim 
to which it is nota party. This may 
prove a critical difference. 


Multiple Defendants 


The problem of the case of mul- 
tiple defendants must also be 
faced under the new law. If a 
plaintiff is injured by the com- 
bined action of joint tort-feasors, 
will damages to the plaintiff be 
apportioned by the jury among the 
tort-feasors? If not all of the tort- 
feasors are parties to the action, 
or all do not bear the judgment, 
may indemnity be sought against 
the other tort-feasors to assume 
their proportionate burden? Will 
comparative negligence effect 
indemnification by passive tort- 
feasors against active tort-feasors? 

The basic question of contribu- 
tion among tort-feasors is one ex- 
plicitly not ruled on by the Hoff- 
man opinion.*? Prior to Hoffman, 
the law in Florida precluded con- 
tribution among _ tort-feasors.* 
The liability of tort-feasors was 
joint and several with no appor- 
tionment of liability between 
them. Now, suddenly, strong 
arguments are available to allow 
contribution. 

First, in this problem area it 
does little good to look at the rail- 
road statute as suggested by 
Hoffman. There are no reported 
cases in point under that statute. 
Some assistance is found in the 
case law of other states. Wis- 
consin, which had recognized 50 
per cent—50 per cent contribu- 
tion at an early date was the first 
state to apply apportionment 
among tort-feasors under com- 
parative negligence: “It is dif- 
ficult to justify, either in a 
layman’s sense of justice or on 
natural justice, why a joint tort- 
feasor . . . who is found 5 per 
cent casually negligent should be 
required to pay 50 per cent of the 
loss by way of reimbursement to 
the co-tort-feasor who is 95 per 
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cent negligent.”44 The court first 
applying this rule in Wisconsin 
specifically noted that the deci- 
sion was not based on its compara- 
tive negligence statute, but it is 
difficult to see how the statute was 
not its philosophical basis. Sub- 
sequent Wisconsin cases have 
noted the obvious “intellectual” 
connection between this result 
and comparative negligence. 

In Mississippi, there are no 
similar judicial decisions provid- 
ing for pro rata contribution but 
they now have a statute specifying 
that if one tort-feasor pays more 
than his “mathematical pro- 
portion” of a judgment then con- 
tribution against the other tort- 
feasors is proper. 

Two other states have faced the 
problem of the effect of compara- 
tive negligence adoption on the 
doctrine of contribution. In New 
Hampshire, no resolution has 
been arrived at.*® New York origi- 
nally adopted a principle of appor- 
tionment among joint tort-feasors 
and then apparently proceeded to 
enlarge this to comparative neg- 
ligence between plaintiff and 
defendant.*7 If this is indeed the 
analytical step taken in New York, 
then it would provide some sup- 
port for argument of the opposite 
progression in Florida. 

The law in these jurisdictions, 
in conjunction with the phi- 
losophy expressed in Hoff- 
man,*® suggests that apportion- 
ment and contribution among 
joint tort-feasors might indeed 
now be required in Florida. 

One problem related to appor- 
tionment arises where one joint 
tort-feasor is never added to the 


suit. If tort-feasor A is 60 per cent 
at fault and tort-feasor B is 40 per 
cent at fault, but is never a party 
defendant, can A reduce his liabil- 
ity by arguing B’s negligence? 
Should A suffer a higher award 
because the plaintiff elects not to 
join B? No guides for answering 
this question have been found. If, 
however, A can reduce the verdict 
against him by arguing a non- 
party’s negligence, then A is not 
aggrieved. If, on the other hand, 
A must pay the full amount to 
which plaintiff is entitled for dam- 
ages partially inflicted by B, then 
contribution would procedurally 
appear possible under Florida’s 
third party practice rule.*® 

A similar related problem arises 
if one joint tort-feasor is judgment 
proof and unable to participate 
with his proportionate share. Will 
the other defendant bear the 
entire burden or should it be 
shared by the plaintiff? It has 
been suggested by one writer that 
this burden should be equally 
shared.5® For example, if the 
plaintiff is 10 per cent at fault, 
defendant A is 30 per cent at fault 
and defendant B is 60 per cent 
so, then the plaintiff would re- 
ceive a judgment of $9,000 on 
a $10,000 injury. If A and B are 
both solvent, A should pay $3,000 
and B should pay $6,000. Under 
the analysis of the writer referred 
to, if B is instead judgment proof, 
then A’s negligence would be 
compared to that of the plaintiff 
and found three times as great. 
Thus plaintiff would bear 25 per 
cent of the loss and A, 75 per cent 
(or three times greater). Plaintiff 
would receive $7,500 from A, 
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All the practitioner can do is await the unfolding answers in the courts . . . 


sharing with A the burden of B’s 
insolvency.®! The only case found 
dealing with this topic is in Wis- 
consin but is contrary to this rea- 
soning. It indicates defendant A 
would pay $9,000 to the plaintiff 
in a situation similar to that 
described above.5? Florida courts 
accordingly will have to weigh the 
logic of the two positions. 

A final problem presented in 
multiple defendant cases is that 
of the effect of comparative neg- 
ligence on the theory of indem- 
nification. When the “passive” 
or secondary tort-feasor who 
satisfies a claim seeks to shift 
responsibility to the “active” or 
primary tort-feasor, does compara- 
tive negligence alter the ultimate 
loss burden between such tort- 
feasors?5* An article in the Denver 
Law Journal has attempted an 
answer, wherein, discussing 
“active-passive” indemnity, it 
noted: “It is unlikely that this doc- 
trine will change through com- 
parative negligence. Even now, 
for the doctrine to apply, one 
party's negligence must be differ- 
ent in kind. If that difference in 
quality of conduct exists, full 
reimbursement  results.”54 In 
other words, if one defendant is 
only passively negligent, then in 
effect there is no negligence to 
which apportionment should 
apply and an indemnity claim 
against the actual wrong doer 
should not be affected. Dictum in 
one federal case seems to support 
this conclusion: “The doctrine of 
comparative negligence is not an 
issue in this case. It has no appli- 
cation to suits between active and 
passive wrongdoers.”55 

Obviously, the Hoffman deci- 
sion raises other numerous press- 
ing questions, procedural and 
practical as well as substantive, 
untouched by this article. All the 
practitioner can do is await the 
unfolding answers in our courts. 
Meantime, in the land of the 


blind, the one-eyed man is 
king. 0 
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& Comment by special permission. 
Copyrighted 1973 by The Lawyer’s Co- 
operative Publishing Company and 
Bancroft-Whitney Company. Mr. 
Gaylord practices law in River Falls, 
Wisconsin. 


Had Seen 


BY C. LESTER GAYLORD 


ONCE UPON A TIME in a state 
known for its cheese and sau- 
sages,therelivedanelderlylawyer 
who spent much of his time read- 
ing the daily newspapers from his 
state capital. One day, while so 
occupied, he came upon a head- 
lined article, with supplementary 
editorial, which claimed that there 
was great need for change in the 
laws because of an implied con- 
spiracy between lawyers and 
judges to defraud widows and 
children. The editorial, comment- 
ing upon the bar association’s 
opposition to proposals for reform, 
remarked that the association was 
in trouble with the people and 
was “striking out in all directions 
with paranoia.” 

Incensed by what he read, the 
91-year-old counsellor wrote to 
the newspaper editor asking him 
if he had an illusion about some 
lawyer overcharging him at some 
time or other that caused him to 
publish such articles and to write 
such editorials. He asked the 
editor to name two lawyers of the 
entire bar who ever struck out 
with paranoia anywhere, to name 
one judge and one court where 
such robberies were practiced 
and authorized by the court, and 
to give specific names and dates 
so that the proof could be verified. 


*Any resemblance to any person, living 
or dead, or to any actual incident, is purely 
coincidental. Those readers who enjoy 
coincidences, however, may be interested 
in reading a headlined article appearing 
in the Wisconsin State Journal for June 
24, 1971, an editorial which appeared June 
28, 1971, and a letter the following week 
from David Boge of Portage, Wis., as well 
as: Fortune Magazine, “The Angry Young 
Lawyers,” September 1971; New York 
State Bar Journal, “The President's Page.” 
Vol. 41; NYSBJ, “Our Courts and Their 
Public Relations: A Judge’s View,” Vol. 
41, 1969; ABA Journal, “Trouble in the 
Law: A Student's View,” July, 1972, page 
701, or almost any newspaper or popular 
magazine. 


The old fellow then added: “I am 
not worried about any personal 
loss to me as the result of changes 
which may be made by the legis- 
lature, but I am not ashamed of 
the members of my profession.” 


In an age when it seemed 
almost necessary to apologize for 
being a lawyer, the letter of the 
elderly gentleman came as a 
refreshing interlude to many of 
his fellow practitioners. While 
they themselves were somewhat 
more circumspect about their 
public utterances, they neverthe- 
less vicariously enjoyed the 
knuckle in the mouth which the 
old lawyer gave the editor and, 
in the privacy of their offices, si- 
lently applauded the assault. 


Some of the more articulate 
members of the bar, however, 
although they admired the old fel- 
low’s spirit, expressed concern 
that other lawyers might emulate 
what he had done. The profession, 
they cautioned, would be ill- 
advised to go around challenging 
every hostile critic. Such public 
argumentation, they said, merely 
demeans the profession and 
encourages additional assaults. 


And so, although letters to the 
editors columns continued to con- 
tain orgiastic releases from embit- 
tered correspondents, and legis- 
lators in ghost written letters to 
the folks back home went on pan- 
dering for votes by declaiming 
against lawyers, and medical col- 
umns_ castigated lawyers for 
increasing the tensions and neu- 
roses of society, and books, adver- 
tising the law profession as made 
up of “liars, crooks and swine,” 
made the best seller lists, and 
editorials in newspapers and 
magazines still scored the law pro- 
fession at each opportunity, the 
members of the profession, heed- 
ing such caution, each time 
quietly turned the other cheek. 
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Such timidity in the face of ven- 
omous abuse disturbed the old 
warrior. I know, he would say, that 
it is in the nature of the practice 
of law to engender some hostility. 
The practice of law is not a game 
played for amusement, punc- 
tuated with polite applause or 
appreciative murmurs of “Good 
show!” from the opposition 
whenever it is scored upon. I 
realize too, he would say, that it 
is not possible not to provoke a 
losing litigant. The law cannot 
make him indifferent to his loss. 
Nor can lawyers expect a defen- 
dant whose home is being fore- 
closed on, or who is involved in 
a divorce, or whose assets are 
being searched out by a creditor, 
or who is standing trial for an 
offense, to sing hymns of praise 
to the other attorney. Or, if he 
loses, to his own. I further know, 
he would remark, that some per- 
sons must have their illusions and 
they are not easily persuaded to 
give them up. Those who seri- 
ously believe that “Lawyers 
thrive on _ other  people’s 
troubles,” and nurture a resent- 
ment toward the profession 
because of it, are not going to be 
dissuaded from their conviction 
by a reasoned inquiry as to 
whether or not it is true that every 
profession or enterprise which is 
successful necessarily feeds on 
some failing or weakness of man- 
kind; that if they did not provide 
a specific for a need, they would 
not long survive. Do not doctors 
“thrive” on illness? Farmers on 
hunger? Teachers on ignorance? 
The news media on curiosity? 
Merchants on desire? Morticians 
on death? Ministers on sin? 
(What’s a heaven for?) And, he 
would observe, that having seen 
and heard the things he had, he 
was not unaware that the law did 
not routinely deal with those per- 
sons for whom sainthood is 
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reserved but rather with such 
things as are found in the “foul 
rag and bone shops of the heart,” 
and there is not much a lawyer 
can do about the hostility that that 
causes. But, he would conclude, 
none of this means that the profes- 
sion need remain mute before the 
onslaught of the professional 
lawyer-haters who, out of perver- 
sity or unhealthy minds, for per- 
sonal gain or malice, deliberately 
foment distrust of the law and of 
those who are entrusted with its 
administration. These are the 
ones who must not be allowed to 
hide behind dark and vague libels 
but must be publicly called to 
account and challenged to name 
who has done what, when and 
where. 


Nevertheless, these observa- 
tions did not quiet the unease of 
those who feared the escalation 
of hostilities against the profes- 
sion if such public accountability 
were demanded. While they did 
not directly reproach the old 
lawyer, they did what they could 
to mollify the critics. After all, 
they said, it is just possible that 
the critics may be right. 


Convinced that a showing of 
good intentions on their part 
would do the trick, these con- 
cerned lawyers and judges went 
wandering around the country 
like some tormented Old Testa- 


ment prophets eloquently crying 
out that a judgment was at hand 
for the lawyers and issuing their 
personal calls to salvation. They 
said that the demands for imposed 
change were retribution for a law 
profession that had lost its way. 
Too many lawyers, they warned, 
had sinned and fallen short. Too 
many had overreached. Too many 
were guilty of those things of 
which lawyers were being 
accused. Too many had become 
legal chiropractors manipulating 
the laws and their relationships 
with clients for their own personal 
gain. All that lawyers and judges 
had to do, they said, was to look 
candidly at themselves and those 
practitioners around them to 
know that this was true. And, they 
adjured the bar, there would con- 
tinue to be attacks on the profes- 
sion, and there would be no 
redemption for the profession, 
until there was a return to what 
they believed to be the true way. 

These remarks, of course, did 
not go unnoticed. When a past- 
president of a national lawyers 
association said that the “surge of 
disrespect for the law and lawyers 
results primarily from the 
lawyers’ own abuse of the legal 
processes,” a popular magazine 
delightedly included the remark 
in a feature article. When the 
Chief Justice of what was then the 
nation’s highest court remarked, 
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Lay detractors began to ask that traditional procedures and prerogatives of the law 


within the nation and abroad, that 
lawyers must have a rebirth of 
devotion to principle, the news 
media immediately picked it up 


and gave it overly-solemn inspec- ' 


tion. When “angry, young 
lawyers,” engaged in what they 
called pro bono publico work, 
piously proclaimed that the older 
generation of lawyers had pros- 
tituted itself and that for them to 
speak of “integrity” was like the 
word “love” in the mouth of a 
whore, they were given first-class 
publicity; and when a lawyer- 
professor at Harvard charged that 
lawyers involved in probate prac- 
tice were “a band of pirates” 
engaged primarily in “feather- 
bedding and highway robbery,” 
he was given a good half column 
of prime space. Apparently, as we 
now see it in retrospect, such mes- 
siahs were blissfully unaware that 
while they were flagellating their 
legal brothers in the backyard, the 
news media, elbows on the fence, 
was derisively chuckling and 
chortling at what it saw, and 
reporting each stroke of the lash 
on the quivering flesh to the lay 
neighbors. And the lay neigh- 
bors were having a ball. 

Thus encouraged by the profes- 
sion itself, its lay detractors began 
to increase their demands. They 
no longer merely complained 
about the personnel of the law. 
They now began to complain 
about the substance and proce- 
dures of the law. In effect, they 
asked that certain traditional 
procedures and prerogatives of 
the law be abandoned and 
adopted the slogan: “Everybody 
a lawyer.” 

There was, of course, some 
merit to the complaints. Certain 
procedural and substantive laws 
had contained some seemingly 
arbitrary and needlessly au- 
thoritarian concepts. The law, 
perhaps, had continued to exer- 
cise a paternal attitude in certain 
matters long after the increasing 
sophistication of the layman made 
it unnecessary. And so, to show 
its good faith, the reform programs 
demanded were embraced by the 
profession in such a manner as if 
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to show compliance with that Bib- 
lical injunction to laymen, mis- 
takenly thinking perhaps that it 
applied to lawyers as_ well: 
“... if any man would go to 
law with thee, and take away 
thy coat, let him have thy cloak 
also.” 

Such changes were not without 
some protest in the profession, of 
course. It was suggested that what 
the agitators said they wanted was 
not really what they ultimately 
hoped to achieve, namely the 
elimination of the private practice 
of law. The demands for change, 
it was warned, were merely pre- 
liminary to the elimination of the 
private practitioner—the attorney 
who acted on behalf of an 
individual client and was paid by 
that client—and the replacement 
of him by public practitioners, 
examiners, administrators, and 
other governmental personnel by 
whatever name, who would be 
paid at taxpayers’ expense and 
obligated to act, not for the 
individual client, but on behalf of 
whatever policy the social plan- 
ners might from time to time 
declare to be in the “best inter- 
ests of society.” The articulate 
advocates for reform replied, how- 
ever, that this suspicion was 
absurd, but even if it were true 
it made no difference because, 
after all, the goal of every truly 
moral profession should be to 
strive, through education, sim- 
plification of procedures, and the 
improvement of the general con- 


dition of the species, to eliminate 
itself. 

Concomitantly with the spon- 
soring and adoption of the sub- 
stantive and procedural reforms, 
new codes of ethics which more 
specifically set forth for lawyers 
and judges the guideline separat- 
ing professional from unprofes- 
sional conduct were adopted and 
vigorously enforced. And, in order 
to inform the public about what 
the law profession was doing to 
redeem itself, improved public 
relations programs were inno- 
vated. It was the intention of 
the wandering messiahs, of 
course, that by their missionary 
work, the voluntary reforms in the 
substantive and procedural law, 
and the ethics and public relations 
programs, a new era of trust and 
affection on the part of laymen for 
the law and those who adminis- 
tered it would be ushered in. 

Unfortunately, things did not 
work out that way. 

When the bar associations 
announced their public relations 
programs to improve the profes- 
sion’s image, the critics suggested 
that such programs were nothing 
but “mere flakery, press agentry, 
and propaganda tricks” designed 
to make the bar appear to be some- 
thing that it was not. And, the 
word went around: ““The louder 
they pray, the closer you better 
watch them.” 

When the new standards for 
lawyers and judges were 
declared, the layman wondered 
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be abandoned. Their slogan: Everybody a lawyer 


out loud about lawyers and judges 
who couldn’t be trusted to do what 
was proper unless it was spelled 
out and written down for them. 
Particularly, they questioned 
whether they wanted judges who 
didn’t know what the exercise of 
proper judgment and conduct was 
unless there was some code to tell 
them. Can men of wisdom, pro- 
bity and discretion, it was asked, 
be created by codes? Or, would 
it be better to select men of such 
wisdom, probity and discretion 
that no codes would be needed 
for them? 

And when the bar adopted 
improved procedural and sub- 
stantive laws and pointed out that 
they made these changes because 
they believed it to be the proper 
and right thing to do, the observa- 
tion was that those clever rascals, 
the lawyers, have discovered the 
advantages of being virtuous and 
so they are being seemingly virtu- 
ous out of rascality. 

No matter what the profession 
or the judiciary did, they could be 
sure that it was suspect or wrong, 
until even those who had been 
most sensitive to the public’s criti- 
cisms and most earnestly desirous 
to do what was right, began to 
have their doubts. Could it be, 
they began asking each other, that 
all the public clamor they had lis- 
tened to had been merely the 
exploitation and exaggeration of 
the private venom of a minority 
of professional lawyer-haters by 
those who hoped to gain from pan- 
dering to such hostilities? Was it 
just possible that the hostile crit- 
ics were merely perpetuating a 
societal resentment which they 
nursed, suckled, and nurtured 
because it satisfied them to do so? 
Had much of value been aban- 
doned to gain the fluctuating favor 
of a few vocal dissidents? Had 
codified wisdom paid for by cen- 
turies of painful lessons been dis- 
carded for lack of defenders? 
(Would it all have to be rediscov- 
ered? And, by then, would any- 
one care?) And was it possible that 
the law profession had, by always 
patiently turning the other cheek 
and not personally, individually 
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and publicly challenging _ its 
detractors, encouraged such a 
result? Had its silence been con- 
strued as an admission that what 
was said was true? 

It seemed so, because, after all 
of their endeavors, the attitude of 
the public toward the profession 
had changed not one whit. The 
quality of the profession was 
improved because of the mission- 
ary work done by the wandering 
messiahs. The public was better 
informed about the bar and 
judiciary and the bar and judiciary 
were better informed about the 
public because of the improved 
public relations programs. And, 
because the bar had assumed 
responsibility for research into 
substantive and _ procedural 
reforms instead of waiting for 
changes to be imposed by outside 
forces, there was less  au- 
thoritarianism and more oppor- 
tunity for individual determinism. 
All this was to the good. But, those 
expecting that more than virtue 
itself would be their reward, were 
disappointed. The profession 
remained, as it had been since its 
earliest recorded history, the 
whipping boy for society’s dissi- 
dents. And, some began to 
believe, it would be a most naive 
practitioner who would ever again 
expect it to be otherwise. 

What had gone wrong? they 
asked each other. Considering 
everything they had done to 
satisfy the complaints against the 
profession, why was there still as 
much abuse as ever? Hadn’t they 
publicly scourged themselves and 
chastised their brethren? Hadn't 
they quietly without personal 
retort and with the dignity befit- 
ting a venerable profession, taken 
every criticism and pored over it 
to see whether it had any possible 
merit, and if it seemingly had, 
exercised themselves to do 
better? 

Having pondered among them- 
selves without solving the 
dilemma, one of them remem- 
bered that there was the wise old 
lawyer still living in the cheese 
and sausage state who was near- 
ing the century mark and who had, 


it was said, seen it all. So, hoping 
for enlightenment, they went en 
masse to him, so to speak, and, 
pouring out their tale of hurt and 
befuddled woe, they asked for 
counsel. Tell us, they said, what 
we have done or failed to do that 
we should now be treated like 
this. 

And the old advocate, who had 
indeed seen it all, waited so long 
to speak they thought he had fal- 
len asleep or that, perhaps, in 
their agitation they had failed to 
observe he had not been awake 
in the first place. But, finally, as 
if reluctant to ever say anything 
again, the old head raised. The 
shoulders squared. The fire came 
into the eyes. The century old lips 
moved, and the voice that had 
addressed a thousand juries spoke 
once more: “When an elephant 
herd is under threat of attack, its 
members draw closer together, 
and the old bulls—who have not 
lived to grow old without good 
reason—come trumpeting forth to 
the perimeter to defend those to 
whom they are bound by associa- 
tion and affection. They do not 
pause to introspectively reflect 
whether the herd needs culling 
out or whether the aggressor may 
be entitled to his meal, or 
whether, by their defensive 
posture, they may unduly provoke 
him. They simply do what must 
be done under the exigencies of 
the moment.” 

And that was that. 


MORAL 1: If we are not for 
ourselves, then 


who will be for 


us? 


Blessed is the 
lawyer who ex- 
pects nothing for 
he shall not be 
disappointed.No 
one longs to com- 
fort a lawyer. 
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Referendums 


Mr. Watkins’ letter printed in the 
August issue of the Journal was well 
taken. I have yet to speak to amember 
of the Bar who has been consulted 
by his representative on the Board of 
Governors as to his opinion on 
whether or not we should have merit 
selection of judges in Florida. 

The popular press has made it seem 
that lawyers are sponsoring the 
removal of the selection of judges 
from the people. This is certainly not 
the case, and I agree with Mr. Watkins 
in his estimation that the majority of 
lawyers are against this proposal. 

The Board of Governors takes posi- 
tions on many subjects of interest to 
the public, and certainly on many 
major decisions affecting only mem- 
bers of the profession. There should 
be a better way of obtaining the 
members’ views on such issues with- 
out relying on the process of election 
of Board members, which is always 
after the fact. 

—CHARLES TINDELL 
Daytona Beach 


I totally agree with J. Ben Watkins’ 
recommendation in his letter to the 
editor, appearing in the August issue 
of The Florida Bar Journal. The mem- 
bers should be canvassed before the 
Board of Governors take a public posi- 
tion on major policy matters. 

As a member of the Legislature for 
the past eight years, I have heard 
numerous representations made to 
legislative committees that the 
“lawyers in Florida” are in favor or 
against certain issues. I know this is 
misleading to the legislators since 
they visualize the Bar speaking the 
“views” of a majority of the Florida 
lawyers. 

In actuality, the vast majority of the 
lawyers in Florida are in small firms 
and cannot afford the time to serve 
as a member of the Board of Gover- 
nors and therefore, the Board is not 
representative of a majority of the 
lawyers. 

To say there is no rule or bylaw 
provision in the Integration Rule 
authorizing a referendum is certainly 
not an excuse, since neither is there 
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a rule or bylaw prohibiting such a 
referendum. 

I certainly feel that a change in the 
integration rule to allow the lawyers 
to be involved in major policies would 
be definitely worthwhile. 

I was approached by a representa- 
tive of The Florida Bar to sponsor 
legislation approved by the Board of 
Governors, but I did not do so because 
I did not feel that the majority of the 
lawyers in Florida were in favor of 
the legislation. 

I believe the vast majority of 
lawyers in the state, especially in 
small firms, feel much the same. Can- 
vass them if you don’t believe and just 
call it a straw ballot. 


—Tom GALLEN 
Bradenton 


I wholeheartedly agree with J. Ben 
Watkins’ letter in regard to The 
Florida Bar taking a public position 
on major policy matters through 
action by the Board of Governors 
without consulting the membership. 
As usual, I think your reply to Mr. 
Watkins’ letter was both evasive and 
ridiculous. 


—R. WorRTH MOoRE 
Tallahassee 


This letter is in support of the opin- 
ion of J. Ben Watkins, as expressed 
in his letter to the Journal published 
in August, recommending that the 
Board of Governors canvass the 
lawyers in their circuits on votes 
involving major policy matters. It is, 
of course, not appropriate that a 
referendum be taken with regard to 
every major policy matter. However, 
with respect to an issue of the mag- 
nitude of the question of merit selec- 
tion for judges, it would seem appro- 
priate that The Florida Bar members 
be canvassed through the use of The 
Florida Bar Journal. In fact, each 
month The Florida Bar Journal could 
provide a specific page or pages dis- 
cussing the pro and con ofa particular 
significant issue confronting the Bar 
and provide for a box indicating a pro 
or con opinion with the opportunity 
to elaborate on such opinion. 


With the continued growth in mem- 
bership of The Florida Bar, it would 
seem more appropriate now than ever 
before for such a move to be made 
immediately. 


—RICHARD N. FRIEDMAN 
Miami 


I am a first-year student at the 
University of Florida College of Law 
and a member of the Bar’s Law Stu- 
dent Division. I was interested in 
your note on “Canvassing the Mem- 
bership” on the Letters page of the 
Journal. 

I would like to suggest that the 
Board of Governors consider the pos- 
sibility of conducting asample survey 
of the Bar's membership from time- 
to-time in order to obtain information 
on members’ views on controversial 
issues. There is no need to mail ques- 
tionnaires to all 14,000 members, as 
one might think is necessary. A 
highly-accurate picture of how all 
members feel can be obtained with 
a sample of 100. Such a sample size 
will be adequate so long as 


1) The sample is drawn ran- 
domly; 

2) You do not want to examine 
your respondents by sub- 
groups, é.g., region; 

3) You obtain a high return rate 
(at least 85%). 


Before coming to law school, I 
spent eight years teaching and con- 
ducting survey research after receiv- 
ing my Ph.D. in sociology at Florida 
State University. On the basis of this 
experience, I can assure you that 
there is no need whatever to canvass 
the entire membership to determine 
how the membership as a whole feels 
on issues of interest to you. Indeed, 
a canvass of the entire membership 
can be less desirable than a carefully- 
conducted sample survey with a high 
return rate. For instance, your canvass 
of the entire membership two or three 
years ago yielded a retum rate of less 
than 40%, as I recall. Because persons 
who return questionnaires are differ- 
ent from those who do not, the results 
of that canvass are highly suspect. It 
would have been far better to have 
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randomly drawn a small sample, 
called nonrespondents to urge that 
they complete and return the ques- 
tionnaire, and obtained a_ high 
(85+%) return rate. 

In short, while a sample survey may 
yield misleading results, so may a 
complete canvass. A sample survey 
with a carefully-chosen sample and 
high return rate is preferable—in both 
accuracy and cost—to a full canvass 
with a low return rate. 


—LarryY D. BARNETT 
Gainesville 


Disclosure Act 

The purpose of this letter is to alert 
you to consequences which may 
ensue from your failure to understand 
fully the Interstate Land Sales Full 


Disclosure Act and its implementing 
regulations. 

The 1968 Interstate Land Sales Full 
Disclosure Act became effective April 
28, 1969, and has now been operative 
for nearly four years. Although the 
Office of Interstate Land Sales Reg- 


istration (OILSR) has processed 
thousands of registrations on both 
domestic and foreign subdivisions, it 
is nevertheless likely that an even 
larger number of subdivisions covered 
by this Act are still unregistered. 


Unless exempt, any developer hav- 
ing 50 of more lots or parcels of sub- 
divided land who sells these lots by 
using the U.S. mails or any other 
instruments of interstate commerce, 
without first registering with OILSR 
and providing the purchaser in 
advance of sale with an approved 
property report, is in violation of the 
law and may be sentenced to a jail 
term of five years or a $5,000 fine, 
or both. 


In addition, all such contracts are 
voidable at the absolute and uncondi- 
tional election of the purchaser. 
Besides refunding the purchase price 
of the lot, the developer may be 
required to pay the reasonable costs 
of all improvements on the lot or lots. 
Once an unregistered developer is 
faced with the wholesale repurchas- 
ing of properties previously sold, 
many of which have already been 
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improved, his bankruptcy is more 
than a_ remote possibility. All 
developers should be forewarned to 
reassess their positions on the need 
for registration before it is too late. 
Attorneys who have developers as 
clients have a professional responsi- 
bility to familiarize themselves with 
the provisions of the Interstate Land 
Sales Full Disclosure Act and its 
implementing regulations, and to 
advise their clients accordingly. 


GEORGE K. BERNSTEIN 
Interstate Land Sales Administrator 
Washington, D.C. 


Clients’ Records 


The May 1973 Florida Bar Journal 
contains a report from Marshall R. 
Cassedy, executive director, that the 
United States Supreme Court case of 
Couch v. United States requires that 
accountants must surrender clients’ 
records to the IRS. However, it is 
important to note that the courts are 
still divided with regard to the 
attorney-client privilege. 

The Ninth Circuit has held the 
attorney can plead the Fifth Amend- 
ment against self-incrimination on 
behalf of his client. The Eighth Cir- 
cuit has disagreed and now the Fifth 
Circuit in United States v. Robert I. 
White (4/17/73) also disagrees, hold- 
ing that the taxpayer must have actual 
or clear constructive possession to 
seek protection under the Fifth 
Amendment. 

The Florida Bar should be alarmed 
at the increasing encroachment of the 
federal judiciary with regard to 
abridging the traditional attorney- 
client privilege and, even more 
importantly, the rights against self- 
incrimination provided by the Fifth 
Amendmentto the United States Con- 
stitution. 


RICHARD N. FRIEDMAN 
Miami 


Uniform Probate Code 


I should like to address myself only 
to that aspect of the UPC in Mr. 
Lowell's article (Florida’s UPC — A 
Different Perspective, July 1973 Fla. 


B. J.) which treats attorneys fees. 

Regarding compensation to at- 
torneys, where the attorney and 
client cannot agree on a legal fee, an 
application is made to the court to fix 
a fee, in which an affidavit of services 
is submitted, detailing each and every 
aspect of the work done by him. This 
archaic practice should be elim- 
inated. It places a monumental 
burden on the attorney and his staff, 
no matter how excellent his time 
records. 

It should suffice for counsel in the 
ordinary estate matter to state in 
general terms that he caused the will 
to be probated, satisfied the federal 
and Florida estate tax requirements, 
completed and filed the accounting 
of the executor, etc., without itemiz- 
ing and ascribing time spent on each 
— every letter, document and phone 
call. 

The courts well know the basic 
work required for each estate pro- 
ceeding and therefore, in the absence 
of extraordinary matters (i.e., will con- 
tests, prolonged negotiations with 
estate tax agencies, etc.) the time 
spent and steps taken are immaterial. 
Indeed, should the inexperienced 
attorney, who may take longer to pre- 
pare basic documents, be paid a 
greater fee than his more proficient 
counterpart, simply because he spent 
more time in so doing? 

I submit that without the cumber- 
some and fruitless affidavit of ser- 
vices, the court can readily ascertain 
the propriety of a reasonable fee for 
an attorney, based on a general state- 
ment of proceedings by him in the 
estate, in relationship to the size of 
the estate (i.e., gross assets and not 
merely the probate assets), plus spe- 
cial consideration for unusual or 
extraordinary matters, which alone 
should require detailed itemization. 


—ALVIN LESTER SITOMER 
Ft. Lauderdale 
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THE DAY 


General Meeting of Committees, 
Sections Set for Nov. 15-16, St. Petersburg 


The General Meeting of Com- 
mittees and Sections of The 
Florida Bar will be held at the St. 
Petersburg Hilton on Thursday 
and Friday, November 15 and 16. 

The meeting will give commit- 
tees and sections a chance to 
meet, and share ideas and projects 
not only with their own members 
but with others. For some commit- 
tees, this meeting is the only for- 
mal gathering of the year. 

A new approach to legal 
specialization will be presented 
by Leonard L. Pickering of 
Albuquerque, New Mexico, when 
he speaks during a combined 
luncheon meeting at 12:30 Fri- 
day, November 16. He is consid- 
ered an authority in the field. 
Tickets for the luncheon are $3 
each and may be purchased at the 
registration desk. 

On Thursday evening, Novem- 
ber 15, a Dutch treat reception 
is planned from 5:00 to 7 p.m. 

Individual meetings for sec- 
tions and committees are planned 
for Thursday and Friday and a 


Oil, Gas, Mineral— 
Are You Interested? 


Have you had a case dealing 
with oil, gas or mineral law lately? 
Then you may want to improve 
your expertise in this field. 

The Real Property, Probate and 
Trust Law Section will conduct 
a seminar on oil, gas and mineral 
law if enough lawyers indicate an 
interest. Tentative plans are being 
made for April 1974. 

If you are interested in such a 
seminar, write your endorsement 
to Frank A. Ford, Chairman, Oil, 
Gas and Mineral Law Committee, 
P.O. Box 329, DeLand, Florida 
32720. 
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schedule of these times has been 
mailed to the Bar membership. 
For those fans who might be con- 
cerned about the conflict with the 
University of Florida Homecom- 
ing most of the meeting will be 
completed by mid-afternoon on 
Friday in time for convenient 
travel to Gainesville. 

All members of The Florida 
Bar—whether they are or are not 
committee or section members 
—and their spouses are invited 
and urged to attend the general 
meeting. 

Since the postcard mailout, the 
following committee meetings 
have been added to the schedule: 
Trial Lawyers Section, Federal 
Funding Committee, Florida 
Constitution Committee, Disci- 
plinary Procedure Committee, 
Corporation, Banking and Busi- 
ness Law Section, Civil Procedure 
Rules Subcommittee, Family Law 
Section and a joint breakfast meet- 
ing of the Public Regulation of 
Land Use Committee of the Real 
Property Section, the Planning 
and Zoning Committee of the 
Local Government Law Section 
and the Environmental Regula- 
tion Committee. 

The Economics of Law Practice 
Committee invites all persons 
attending the General Meeting to 
view the film “Romancing Fees 
Into the 20th Century,” produced 
by the ABA’s Standing Commit- 
tee on Economics of Law Practice. 
The 40-minute presentation is 
scheduled to begin at 4 p.m., 
Friday, November 16. 


Legal Assistants 
Course Being Taught 


A legal assistant educational 
program is being offered by Santa 


Fe Community College in 
Gainesville this fall. The two-year 
program began in September and 
will lead to an associate of science 
degree as a legal assistant. 

The program is for high school 
graduates who wish to pursue a 
career in a law office on the para- 
professional level and for legal sec- 
retaries who wish to improve their 
skills. They are trained to relieve 
a practicing lawyer of routine por- 
tions of his work and to assist him 
with handling more complicated 
legal problems. 

Courses also will teach the legal 
assistant to do legal research, 
design and develop better office 
procedures. They were started as 
a result of a survey made of The 
Florida Bar in 1972, which had 
2,310 lawyers indicating that they 
would hire at least one legal 
assistant if available. 


UPC Study Commission 
Sets Meeting Dates 


Henry P. Trawick, chairman of 
the Uniform Probate Code Legis- 
lative Study Commission, has 
announced the appointment of 
three subcommittees to study 
problem areas of the proposed 
code. 

The commission was organized 
on August 23 and met again in 
Tampa on September 7 and 8, and 
in Orlando on September 28-29. 
Other tentative meeting dates 
are October 19-20 in Miami; 
November 9-10 in Tampa; De- 
cember 7-9 in Tallahassee; and 
again in January when the final 
draft of the code is to be approved. 

Local bar UPC committees may 
address their views and recom- 
mendations to Chairman Trawick 
in Sarasota, to Vice Chairman 
Judge Frank Dowling in Miami, 
or to The Florida Bar’s Uniform 
Laws Committee. 

Members of the UPC Legisla- 
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tive Study Commission are A. 
Obie Stewart, Palm Beach; John 
G. Grimsley, Jacksonville; Wil- 
liam E. Sherman, DeLand; Rep. 
Jefferson D. Gautier, Miami; Rep. 
William O. Birchfield, Jackson- 
ville; Rep. Robert M. Johnson, 
Sarasota; Rep. Jay J. Reynolds, 
Boca Raton; E. Martin McGehee, 
Tallahassee; Sen. Louis A. de la 
Parte, Jr., Tampa; Sen. John T. 
Ware, St. Petersburg; Sen. Wil- 
liam M. Gillespie, New Smyrna 
Beach; and Sen. Thomas M. 
Gallen, Bradenton. 


Hospital Counselors 
Form Association 


Lawyers who regularly repre- 
sent or act as special counsel to 
hospitals are invited to become 
members of the recently organized 
Florida Association of Hospital 
Attorneys. 

Inquiries may be made to Shel- 
don M. Simons, 3025 Coral Way, 
Miami 33145, (305) 445-7816, 
president pro tem, or Charles 
R. P. Brown, 301 South Sixth 
Street, Fort Pierce 33450, (305) 
464-1261, secretary pro tem. 


Florida Lawyer Is 
Conference Speaker 


Lloyd M. Phillips of Clearwater 
will be among speakers at the 
Second Annual Conference of 
American Legal Executives to be 
held at Stouffer’s Inn in Atlanta, 
November 15 and 16. 

The conference program is 
being designed mainly from the 
viewpoint of the management of 
firms consisting of three to 12 
attorneys. It will be based on the 
organizational, financial, person- 
nel and systems problems faced 
by these firms. Specially pro- 
grammed workshops arranged 
according to firm size will be con- 
ducted to enable registrants to 
exchange ideas, information, and 
resolve common problems. 

Registration information _ is 


available from Joel A. Rose, Coor- 
dinator, Conference of American 
Legal Executives, Daniel J. Can- 
tor & Company, Inc., Suburban 
Station Building, Philadelphia, 
PA 19103. 


Universities of Miami and Florida Start 
Special Two-Year Course for Cuban Lawyers 


Over 300 former Cuban lawyers 
have applied for a special two- 
year course of study that will qual- 
ify them for the Florida bar exami- 
nation and subsequent admission 
to the Bar. 

The Supreme Court in an opin- 
ion issued July 31, 1973, amended 
the Rules of the Court Relating 
to Admission to the Bar so that 
Cuban refugees who practiced 
law in their homeland will be 
allowed to complete law school 
in two years rather than the cus- 
tomary three. 

The Universities of Miami and 
Florida are organizing special 
courses of study to begin this 
month, or as soon as possible after 
applicants successfully pass an 
examination in use of the English 
language and a character review. 

Associate Dean Rafael C. 
Benitez said 206 had been 
examined in use of the English 
language at Miami, from which 
the top 100 will be selected for 
the special course. The Supreme 
Court also specified that each 
applicant pass a character fitness 
test. The Miami course will start 
as soon as these tests are com- 
pleted and graded. 

The University of Florida Col- 
lege of Law plans to accept 50 suc- 
cessful applicants, unless the 
interest is so great that the pro- 
gram will have to be expanded. 
Dean Joseph R. Julin said three 
divisions of the university are 
being used in conducting the 
course, the College of Law, 
Audio-Visual, which will provide 
cassettes for home study, and 
Continuing Education, which is 
testing in the English language. 

The Florida course was 
scheduled to start on Saturday, 
October 13. It will be taught on 
weekends with a midweek study 
session. 

The Supreme Court's order was 
in response to a petition by the 
Ad Hoc Committee of the 
National Association of Cuban 
Lawyers, Inc. It allows former 


Cuban lawyers, who are now citi- 
zens of Florida and America, the 
equivalent of one full year of law 
school credit. 

Following the committee’s 
petition, the Supreme Court 
appointed a commissioner to 
study the problem of many per- 
sons now residing in Florida who 
were licensed to practice law in 
Cuba before December 31, 1960. 
The court learned that there are 
over 350,000 Cuban refugees in 
the state of which an average of 
7,000 per year are receiving 
American citizenship. 

The court recognized and stated 
in its opinion that, since immi- 
gration, Cuban Nationals have 
made a significant contribution to 
the economy of the state and there 
is an increasing number of cases 
in the courts of Florida which 
involve Cubans or Cuban Ameri- 
cans. There are presently only 
about 40 attorneys in the state 
fluent in the Spanish language, 
the court said. 

The court listed a two-sided 
need, “One, for more effective 
representation of the Spanish 
community; and, two, for the 
individuals who are petitioning to 
take the Bar exam to be further 
qualified so that they may prop- 
erly represent the Spanish speak- 
ing community in the Florida ju- 
dicial system.” 


NLADA Conference 
Oct. 25-27, San Diego 


Florida members of the 
National Legal Aid and Defender 
Association will journey to San 
Diego on October 24 for its 51st 
annual conference at the Del 
Coronado Hotel. 

Chesterfield Smith, Lakeland, 
president of the American Bar 
Association, will be a featured 
speaker along with Attorney 
General Elliot L. Richardson and 
U.S. Senator Alan Cranston of 
California. 
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Florida Bar Member Wins Putnam Book Award 


The winner of the 1973 Putnam 
Award for special literary excel- 
lence, Body Count, is Florida Bar 
member William Turner Huggett. 
Huggett is president of the Dade 
County Bar Young Lawyers Sec- 
tion. 

Four years in the drafting, writ- 
ing, and rewriting, this is Hug- 
gett’s first written work—other 
than legal briefs! Body Count is 
a war novel in the classic tradition, 
and perhaps partly autobio- 
graphical. 

The author served during 1968 
and 1969 in Vietnam as an infantry 
combat officer with the Third 
Marine Division—the company 
he details in Body Count. After 
serving as a platoon and com- 
pany commander, Huggett was 
attached to the CIA and worked 
as a pacification advisor. He never 
told the Marines he was a lawyer. 
“T didn’t want to be a JAG officer,” 
he said. For six years before earn- 
ing his commission as a Second 
Lieutenant he was in the Marine 
Reserve, working during the 
week and serving as a “weekend 
warrior.” 


In Huggett’s own words, “the 
theme of Body Count is not con- 
cerned with the why of our pres- 
ence in Vietnam, as it is with pre- 
senting an accurate picture of the 
day-to-day life of combat and the 
conflicts between the men them- 
selves.” Consequently, it’s a book 
for those whose stomachs are 
strong. 

Huggett’s letters home to Mom 
were published in the Miami 
Herald as a sort of “hometown 
boy’s journal,” he recalls. When 
friends told him they thought his 
vivid descriptions would make a 
good book, his interest was 
sparked. So when he was dis- 
charged in Vietnam, he did what 
every writer dreams of doing— 
he traveled extensively until he 
found a comfortable cabin on a 
romantic Greek isle where he put 
down the first words of what was 
to become an award-winning 
novel. His publisher’s—G.P. Put- 
nam’s Sons—annual award, aside 
from providing extra promotion 
for the book, also means a 
moneyback guarantee for unsat- 
isfied readers. 


Bankruptcy Rules 
November 30 
December 7 
December 14 


January 11 
January 18 
January 25 


Real Property Litigation 
March 15 

March 22 

March 29 

April 5 

April 19 

April 26 


Civil Practice Before Trial 


Miami 


Miami 


May 10 
May 17 
May 24 
May 29 
June 7 
June 14 


Miami 
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CONTINUING LEGAL EDUCATION COMMITTEE 
TENTATIVE 1973-74 COURSE SCHEDULE 


Pensacola 
Jacksonville 
Fort Lauderdale 


Environmental Regulation and Litigation 
Jacksonville 
Palm Beach 


Gainesville 
Tallahassee 
Orlando 

Fort Lauderdale 
Jacksonville 


May 3 Orlando 
Gainesville 


Jacksonville 
Convention—Disney World 
Fort Lauderdale 
Tallahassee 


Tampa 
Miami 
Orlando 


Tallahassee 
Orlando 
St. Petersburg 


Tampa 

Paim Beach 
St. Petersburg 
Sarasota 
Pensacola 


Palm Beach 
Pensacola 
Sarasota 


St. Petersburg 
Tampa 
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Huggett was admitted to The 
Florida Bar in 1966, and his first 
job was as law clerk to U.S. Dis- 
trict Judge W. O. Mehrtens (and 
later to the late Judge Ted Cabot). 
In 1967 he became legal counsel 
to a state senator and assisted the 
Dade County Senate delegation 
during that legislative session. 
Then came Vietnam, his world- 
wide travels, and trial experi- 
ence with the firm of Beckham 
& McAliley back in Miami. He 
just recently began private trial 
law practice. 

See the section on Books in this 
issue for a review and further 
details about the book. 


FTU Offers 
Legai Services Degree 


The first academic program in 
the nation to offer a four-year 
degree in allied legal services will 
start at Florida Technological 
University in Orlando in January. 

Approved September 5 by the 
Florida Board of Regents, the new 
program will answer a recognized 
need for specialists and para- 
professionals in the legal services 
field. 

Response to the FTU program 
by members of The Florida Bar 
shows the legal profession is 
interested in the innovative move. 
In a report to the Regents in 
October 1972, it was noted that 
one of every three Bar members 
surveyed on the question said 
they would employ one or more 
legal paraprofessionals. The fact 
that Bar membership in Florida 
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is expected to grow from 14,000 
to nearly 20,000 by 1978 is only 
one indicator of the future de- 
mand for the degreed special- 
ists, according to Dr. William W. 
Young, chairman of Political Sci- 
ence at FTU, who blueprinted 
the new program. 

Young, who worked on the 
program with John Germany of 
Tampa, a member of the ABA’s 
Committee on Legal Education, 
said that it is quite likely that an 
attorney will be appointed very 
soon by the university to coor- 
dinate the legal services cur- 
riculum. 

The new program will provide 
instruction for students who wish 
to pursue careers in the allied 
legal professions, such as re- 
search, counselling and advo- 
cacy and public service. It will 
enable students interested in law 
to enroll in selected courses while 
pursuing a different degree, and 
it will provide students who are 
majoring in public administra- 
tion, finance, real estate or crimi- 
nal justice a greater understand- 
ing and appreciation of the role 
and contribution of the practic- 
ing attorney. 


Seminar Covers Real 
Property Topics 


On September 14, the Florida 
Land Title Association and the 
Real Property, Probate and Trust 
Law Section of The Florida Bar 
cosponsored an educational semi- 
nar in Fort Lauderdale. 

The all-day seminar covered 
topics dealing with title insurance 
coverage, abstract examination, 
education of title industry people, 
title underwriting and the rela- 
tionship between the title indus- 
try. and attorneys. It was the sec- 
ond of its kind to be cosponsored 
by the two groups. 

Cochairmen for the seminar 
were J. H. Boos, president, Penin- 
sular Title Insurance Company, 
Fort Lauderdale, and Robert B. 
Laseter, Jr., attorney, Jackson- 
ville. 


ABA Names Director Of New 
Lawyer Discipline Center 


The American Bar Association 
has named one of the nation’s 
leading authorities on lawyer dis- 
cipline to head its new National 
Center for Professional Disci- 
pline. 

He is F. LaMar Forshee, 
general counsel since 1964 for 
The State Bar of California, which 
spends more than $1 million 
annually on state bar discipline 
activities. 

ABA President Chesterfield H. 
Smith, who announced Forshee’s 
appointment as the first director 
of the association’s Center for 
Professional Discipline, said: 

“The ABA, as the national 
organization of the legal profes- 
sion, must further develop its 
leadership role in the areas of 
lawyer ethics and discipline. 
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SEAL & CERTIFICATE CO. 
1111 So. 30th Fla 
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DADE: (305) 947-9839 


Members of the profession have 
a collective responsibility to 
police themselves and assure the 
public that individual prac- 
titioners will be honest as well as 
competent. 

“The new discipline center 
under Mr. Forshee’s direction 
will be the vehicle the ABA will 
use to be supportive of existing 
efforts in lawyer discipline and to 
design new programs to promote 
this objective,” Smith said. 

The ABA, as a voluntary na- 
tional membership group, does 
not discipline individual attor- 
neys, contrary to widespread 
public belief that it does. 

Its new discipline center, how- 
ever, will offer professional train- 
ing programs and consulting ser- 
vices to state bar disciplinary 
staffs, course and informational 
materials on lawyer discipline, 
and maintenance of a disciplinary 
index and brief bank. 

It will supervise the ABA’s 
newly computerized National 
Discipline Data Bank, which 
serves as an_ informational 
clearinghouse for disciplinary 
actions of federal, state and local 
agencies charged with lawyer dis- 
cipline. 


Dade Economic Crimes 
Get LEAA Help 


A national committee of 15 met- 
ropolitan district and state attor- 
neys has received more than 
$500,000 from the U.S. Law 
Enforcement Assistance Agency 
(L.E.A.A.) to expand local inves- 
tigation and _ prosecution of 
economic crimes. 

The committee will use the 
one-year grant of $532,175 to 
develop special prosecution pro- 
grams for consumer fraud, em- 
bezzlement, political crimes, 
organized crime, and emerging 
forms of crime involving compu- 
ters. 

Participants include Richard 
Gerstein, Dade state attorney. 
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Florida representatives 
in Washington, D.C. 
August 6-9 


(l-r) Bryce M. Fisher, chairman of the ABA Section 
on Bar Activities, and Chesterfield Smith, ABA pres- 
ident, present an award of honorable mention to 
Florida Bar Past President William Reece Smith, Jr., 
for overall excellence of The Florida Bar 1972-73 
programs, which focused on the delivery of legal ser- 
vices. 


Floridians E. John Dinkel III, (l) and Peter W. 
Zinober (r) talk with Michael Freeman of Wash- 
ington, D.C. at a Florida reception of the ABA 
Convention. 


Representatives from Florida who attended the ABA 
House of Delegates meetings are (l-r): Burton Young, 
Preston L. Prevatt, Fletcher G. Rush, Robert M. Ervin, 
John M. McCarty, Chesterfield H. Smith, Richard 
Gerstein, Mark Hulsey, Jr., Mattie Belle Davis. 
Delegates not pictured are: Cody Fowler, John Ger- 
many, Wm. Reece Smith, Jr., Reginald L. Williams. 
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Gelber Directs Miami 
Criminal Justice Program 


Dr. Seymour Gelber, for the 
past three years administrative 
assistant state attorney of Met- 
ropolitan Dade County, has been 
named director of the Criminal 
Justice Program, Center for Urban 
and Regional Studies, University 
of Miami. 

wee =The UMcrimi- 
justice pro- 
gram, now be- 
coming deeply 
involved in cor- 
rectional train- 
ing and meth- 
ods, is directed 
toward improve- 
ments in the ad- 
ministration of 
the system of justice. 

The new director holds his 
Ph.D. in higher education from 
Florida State University as well 
as the master’s degree in crim- 
inology from the same institu- 
tion. He was awarded the Juris 
Doctor degree by UM in 1953. 

Dr. Gelber’s teaching experi- 
ence includes lecturer in the 
criminology department, FSU, 
1968-70, and from 1971 tothe pres- 
ent he has been clinical director 
of the prosecutor intern program 
and lecturer in the UM School of 
Law. He is the author of “Campus 
Security in the College Setting,” 
a book written for the U.S. Depart- 
ment of Justice. 


Institute Set on 
Disordered Offender 


November 13-15, the Fourth 
National Institute on Law, 
Psychiatry and the Mentally 
Disordered Offender will be held 
at the Southern I]linois University 
Student Center, Carbondale, 
Illinois. 

The program will feature such 
authorities as Seymour L. Hal- 
leck, M.D., University of North 
Carolina Medical School; Harris 
Ruben, Ph. D., Southern Illinois 
University Medical School; Wil- 
liam Grier, Ph.D., author of the 


best seller Black Rage; Alexander 
Brooks, professor of law at Rutgers 
University; Herbert Silverberg, 
chief of Mental Health Division 
of the Public Defenders Service 
of Washington, D.C.: Kevin 
McGovern, Ph.D., State Univer- 
sity of New York; and Russel 
Levy, Ph.D., director of Research 
and Long Range Planning, 
Illinois Department of Correc- 
tions. 

Some of the topics to be dis- 
cussed are Treatment of the Sex- 
ual Offender, Mental Retardation 
and the Mentally Disordered 
Offender, and the Mentally Disor- 
dered Offender: Research and 
Long Range Planning. 

A registration fee of $50 
includes luncheon, _ institute 
materials, transportation to and 
from airports, plus transportation 
between motels and the Student 
Center. Pre-registration must be 
received by November 5, 1973. 
Late registration is on a space- 
available basis. Daily registration 
is $20. Write Terry B. Brelje, 
Ph.D., Institute Chairman, IIli- 
nois Security Hospital, Chester, 
Illinois 62233. 


Journal Wins Two 
First-Place Awards 


Editorial staff members brought 
home two first place awards from 
the annual meeting of the Florida 
Magazine Association in Palm 
Beach September 14-15. 

The Journal was declared top 
winner for general excellence 
among magazines of nonprofit 
associations with less than 20,000 
circulation. It won an award for 
best two-color cover among the 
36 Florida magazines entered in 
the contest. 

A panel of ten University of 
Florida professors of journalism, 
broadcasting and management, 
and the managing editor of Sol- 
diers Magazine called the Journal 
a “truly functional magazine for 
professionals, taking its cue from 
its readership.” The winning 
cover was of the February 1972 
issue displaying an article enti- 
tled “Lawyer for the Environ- 
ment.” 


Local Government 
Seminar Planned 


The first in a series of Seminars 
on Local Government Law will be 
held at the Dupont Plaza Hotel, 
Miami, on Thursday, October 
25. (Immediately preceding the 
Florida League of Cities meet- 
ing.) 

The program, under the chair- 
manship of Osee R. Fagan and 
Burton M. Michaels, will cover 
the latest developments in local 
government home rule and collec- 
tive bargaining in the public 
sector. 

On October 1, Florida cities 
began to take up the challenge of 
home rule through Chapter 73- 
129, Laws of Florida, 1973. The 
counties are taking up the home 
rule challenge through Chapter 
125, Florida Statutes. 

Collective bargaining in the 
public sector is expanding rapidly 
throughout Florida. Many local 
governments are facing this for 
the first time. 

Attorneys for cities, counties, 
school boards, authorities and 
special districts will be provided 
an opportunity to keep abreast of 
new developments in Florida in 
local government law through the 
proceedings at this conference. 
The seminar will begin at 9 a.m. 
and adjourn at 5 p.m. The morning 
session will be devoted to home 
rule, and the afternoon session 
will cover problems in collective 
bargaining. 


GULF ABSTRACT & TITLE, INC. 


Abstracts of Title-Title Searches 


We have in our office film of all 
public records affecting title to land 
in Lee County, Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 


1857 Jackson Street, Fort Myers 
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Nightmare at Sea 


Summer vacations are usually fun, 
but this one was a nightmare for 
Sarasota lawyer Gerald Surfus and his family 


On July 10 Surfus took his wife 
Mary, their five daughters, his sis- 
ter Dawn, and his parents to 
cruise the waters near Key West 
in his 26-foot deep water fishing 
boat. The family traditionally 
enjoysa July excursion in the area. 

That day they went to the Tor- 
tugas islands and wandered 
around the old fort. 

“On our way back,” Surfus said, 
“when we started to get into 
heavier seas, the waves were 
three feet high. We hit one of 
those waves and all of a sudden 
the first five feet of the bow 
cracked down the middle and 
' started to separate from the rest 
of the boat. It broke up for no 
reason,” Surfus continued an- 
grily, “it was a brand new boat, 
hardly used.” 

“In about 90 seconds we had 
capsized. There was no time to do 
anything but get three or four life 
preservers, which we tried to get 
on the younger girls.” 

Only about 13 feet of the boat’s 
hull remained afloat, keel side up. 
The weight of the stern mounted 
engines dipped in low in the 
water. The fiberglass hull was a 
slippery perch. Surfus swam 
about, rallying his family and 
diving repeatedly trying to sal- 
vage something buoyant from the 
boat’s interior. His wife Mary, 
who does not swim at all, clutched 
their youngest child, Emily, age 
4, and held on. Night fell, and the 
sea and wind roughened. 
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“The waves kept washing us off 
the hull. Mary must have been 
washed off 30 times. I’d jump in 
and try to get her back and she 
was holding the baby all the 
time.” Once during the night a 
Portuguese man of war wrapped 
its poisonous tentacles around 
Mary’s legs. 

“My father was magnificent,” 
the lawyer said. “Every five 
minutes he’d yell out a roll call, 
to make sure everybody was 
accounted for in the darkness. He 
led us in songs and he told jokes.” 
But the eight-hour night stretched 
out like 300 hours to Surfus and 
he thought it would never end. 

When the gray dawn broke, 
everyone was still there—bruised 
and exhausted—but alive. The 
fiery sun began to beat down on 
the survivors. Time after time Sur- 
fus tried without success to signal 
aircraft and other boats. He didn’t 
know it, but the Coast Guard 
began conducting a_ full-scale 
search for them when they did not 
return to port. The high winds and 
heavy seas made the search diffi- 
cult, however, and the blue hull 
of the boat was not easy to spot 
in the water. 

By late afternoon, Surfus knew 
that if help did not come soon, 
everyone would not survive 
another night. Figuring they had 
drifted within five miles of the 
Marquesas, Surfus secured his 
mother, wife and youngest daugh- 
ter to a large Igloo cooler and 


started swimming with them in 
what he thought was the direction 
of land. Surfus, who is a criminal 
law specialist, over 6’2” and an 
avid outdoorsman is often seen in 
Sarasota sprinting from his offices 
to the courthouse. But after all that 
time in the water, he was very 
weak. 

When he had progressed about 
three or four miles, he saw a fish- 
ing boat and screamed and sig- 
naled at it. The boat moved closer. 
“I guess there were a few tears 
right then,” Surfus recalled. It was 
after 5 p.m. when the rescuer, a 
fisherman named Al Hufford, 
picked up the four swimmers and 
went after the other six who were 
still clinging to the hull. He took 
them to his house on Marquesa 
Key where his wife, a registered 
nurse, gave the family emergency 
treatment and fcod. She also pre- 
sented Surfus with a water glass 
of straight gin—an act he de- 
scribed as the “acme of kind- 
ness.” 

Surfus stated that although his 
experience was a_ nightmare, 
never to be repeated, and that 
boating is now a former hobby, 
he learned something of inestima- 
ble value. “I almost think it was 
worth going through this horrible 
thing,” he said. “All of us were 
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frightened, of course, but all of us 
were somewhat thrilled at this 
experience to see what we our- 
selves were made of, to see what 
kind of stuff was in the other mem- 
bers of our family.” 

“I guess you could call us an 
affluent family,” the Sarasota 
lawyer continued. “My kids get 
everything they want. You’d think 
they'd be self-centered, spoiled. 
But they aren’t. I watched those 
girls hang on; I watched them 
ready to give up their lifevests to 
their mother when she was 
washed off the hull. Any one of 
those girls was ready to give up 
her life to save her sister. Time 
and again they jumped in the 
water to help.” 

“It was a huge, monstrous thrill 
for me. I can’t begin to tell you 
how proud I am of my family.” 


Condensed from the Sarasota Herald 
Tribune, Friday, July 13, 1973, from an 
article by Fred McCormack. 


Corporate Office 
Opened in Miami 


The Department of State, which 
handles the thousands of cor- 
porate matters required by state 
law, has opened a new corporate 
records office in Miami. 

“The tremendous increase in 
corporate inquiries and corporate 
filings fully justifies the opening 
of this office. It already has been 
widely accepted and praised and 
offers us additional opportunity 
to provide prompt, accurate 
service,” said Secretary of State 
Richard Stone. 

The new office is bilingual, and 
is headed by Dr. Carlos Calvet. 
It is under the Division of Corpo- 
rations and is located at Suite 440, 
28 West Flagler Street, Miami 
33130. 

Computer terminals have been 
installed, so that corporate busi- 
ness handled in the Miami office 
is simultaneously recorded with 
the central information bank in 
Tallahassee. 

“We estimate that one-third of 
our corporate filing business 
comes from Southeast Florida. 


This new office in Miami will 
enable us to better serve this 
area,” Secretary Stone said. 

In Fiscal 1942-43, there were 
a total of 665 new corporations 
filed. In Fiscal 1972-73, this total 
was often reached in a week’s 
period, and over 25,000 new cor- 
porate charters were filed in a 
year's period. 

“That statistic alone shows the 
growth we have experienced and 
the need for taking state govern- 
ment service closer to the areas 
where the activity is most intense. 
Corporate telephone inquiries to 
our Tallahassee Division now are 
from 500 to 700 calls per day. The 
Miami office will be getting many 
of these calls, further cutting 
down on any delays and providing 
more close-to-home service,” he 
said. 


New Interim Dean 
Named at Miami 


Thomas A. Clingan, Jr., Univer- 
sity of Miami professor of law and 
oceanography, has been named 
interim dean of the School of Law. 

He succeeds interim dean 
Thomas A. Thomas, who has 
requested to return to full-time 
teaching at the School of Law. 

Professor Clingan received his 
B.S. degree from the U.S. Coast 
Guard Academy in 1950 and his 
J.D. degree from George 
Washington University Law 
School in 1963. He taught there 
before joining the University of 
Miami School of Law in 1970. 


John Germany Is Chairman-elect of NCBE 


John Germany, Tampa, was 
elevated to the position of 
chairman-elect of the National 
Conference of Bar Examiners at 
its August 6 meeting’ in 
Washington, D. C. 

Germany has served on the 
Florida Board of Bar Examiners 
since 1967 and as its chairman 
from 1970 through 1971. He was 
circuit judge in the 13th Judicial 
Circuit from 1959 to 1966 when 
he left the bench for private prac- 
tice. 

The National Conference of Bar 


Examiners, headquartered in 
Chicago, is the central agency for 
all Bar admittance authorities in 
the United States and such outly- 
ing areas as Guam. The Confer- 
ence’s recent success with the de- 
velopment of the first multi- 
state bar ‘examination has beenthe 
subject of countrywide comment. 
John Germany has been serving 
on the Special Committee of the 
Conference charged with the 
actual structure of the unusual 
computerized examination. 
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When a Good Judge Goes Bad 


A bad choice is usually not a dis- 
aster. 

We have procedures for returning 
a purchase, changing careers, even 
divorcing an uncongenial spouse. But 
in the selection of a judge, whose 
work requires that he be immune 
from threats or influence, a bad 
choice can be disastrous: citizens 
are cheated, and people lose faith in 
the processes of law and order. 

The problem of removing or disci- 
plining a judge in a democratic soci- 
ety has been approached in many 
ways. With its newest publication, 
Selected Readings on Judicial Disci- 
pline and Removal, the American Ju- 
dicature Society brings together the 
most salient opinion and experience 
on the subject. 

The volume includes one of Hamil- 
ton’s Federalist Papers, a proposal for 
judicial self-regulation, an analysis of 
high court decisions on the issue of 
who should evaluate complaints 
against judges, a survey of supreme 
court justices who retired (or failed 
to retire) in their old age, a discussion 
of the constitutionality of removal 
procedures for federal judges, plus 
informed analyses of the way 
California, New York, Oklahoma, 
Missouri, and Illinois handle judicial 
discipline, removal and retirement. 
The book sells for $1.75 and may be 
ordered from the American Judica- 
ture Society, 1155 East 60th Street, 
Chicago, Illinois 60637. 


Body Count by William Turner 
Huggett. 445 pages. G. P. Putnam’s 
Sons. $7.95 


“It is chiefly a good, action- 
crammed story of man versus man and 
nature.” . . . “Itis probably the best 
combat novel to come out of the 
bloody fighting.” ... “His story 
smells like, tastes like and reads like 
a cut of real Jife, without artificial 
flavoring.” ... “The author does 
a splendid job capturing the 
atmosphere of oredom and tension 
between skirmishes.” 

These are just a few of the com- 
ments from book reviewers around 
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the country who have read Body 
Count by Miami attorney William 
Turner Huggett. Huggett is a former 
Marine who spent 1968 and 1969 
fighting with the 3rd Marine 
Division. The story is about that com- 
pany and the storyteller is Lt. Chris 
Hawkins, a Princeton Ph.D. can- 
didate who suddenly volunteers, is 
shipped to Vietnam and commands a 
platoon in action. His own personality 
changes nearly as fast. 

This novel does not touch on the 
political issues of the Vietnam War. 
It is more of a true story of Marines, 
of men at war and the story of the 
CIA’s participation in Vietnam. There 
are also underlying themes—dope- 
smoking and racial tension ever 
present in today’s warfare. 

This is Huggett’s first book and it 
has won the 1973 Putnam Award for 
literary excellence. That means, 
besides a big advertising budget, that 
if you read it and don’t like it, you 
get your money back. The publishers 
rank it with The Naked and the Dead 
and From Here to Eternity. 

The book will soon be available in 
paperback by Dell Publishers. 


Condominium Construction Fi- 
nancing—A_ Banker's and Devel- 
oper’s Guide, by C. Dana Rollings. 
Trend House, Tampa, Florida. 


C. Dana Rollings, Sarasota banker, 
presents an in-depth view of con- 
dominium construction financing in 
this 138-page book. This is no superfi- 
cial look at the condominium concept 
but rather an inside view of the com- 
mercial bank’s considerations in 
developing a condominium construc- 
tion portfolio and making construc- 
tion loans. 

The criteria of interest rates, availa- 
bility of funds, fees, and staffing to 
develop the portfolio are all consid- 
ered. 

After the lender decides to enter the 
condominium construction field, Rol- 
lings outlines the elements of port- 
folio composition and presale re- 
quirements, bank loan ratios, and 
other policy decisions. 

A full list of project evaluation 
criteria is provided including soil, 


roads, appraisal, contractor, architect, 
design, market appeal, promotional 
plans, sales contract, model units, 
management, insurance, land leases 
and more. The Florida Condominium 
Act is examined and explained. 


Seminar Proceedings 


The Florida Registry of Interpret- 
ers for the Deaf has taken aim at the 
lack of understanding of the needs 
and rights of the deaf in legal situa- 
tions. In February it held a legal semi- 
nar in which Florida judges, 
attorneys, court reporters, doctors, 
police, ministers and educators par- 
ticipated. The transcript of this meet- 
ing is now available to members of 
the Bar for $3.75, which includes 
postage. 

The seminar touched on the role 
of interpreters in the legal setting, the 
legal rights of the deaf and also pro- 
duced a three-hour mock trial, which 
should be of interest to the lawyer 
who may face litigation involving a 
deaf person. The report also includes 
Florida’s Interpreter Legislation that 
was passed in 1972 and information 
about FRID. Betty Edwards of Clear- 
water is the current president. 

Copies of the legal seminar pro- 
ceedings may be ordered from 
Florida Registry of Interpreters for 
the Deaf, Box 402, Dunedin, Fla. 
33528. 
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EQUAL JUSTICE UNDER 


WISOTSKY 


No-Fault Insurance Law Successfully Challenged 


In its first major judicial chal- 
lenge, a section of the No-Fault 
Insurance Law has been ex- 
amined and found wanting. In 
the case of Kluger v. White, the 
Florida Supreme Court ruled that 
the property damage tort immu- 
nity provision of the Florida 
Automobile Reparations Reform 
Act is unconstitutional as a denial 
of the right of access to court. 

The case arose after a 1964 
Buick owned by Clara Kluger, and 
driven by her son, was struck from 
the rear by a car owned by Ber- 
nadette White. The driver of the 
White car was charged with 
failure to yield the right-of-way. 
Although there were no personal 
injuries, there was substantial 
damage to the Kluger automobile. 
The cost of repairs was estimated 
to be $774.95, far in excess of the 
car’s estimated fair market value 
of $250. 

Mrs. Kluger was an insured of 
the Manchester Insurance and 
Indemnity Company, but the pol- 
icy did not provide for “basic” or 
“full” property damage coverage. 
She carried only the mandatory 
liability insurance, in compliance 
with Florida Statute 627.733, pay- 
ing a premium of $293 per year. 
In her complaint, Mrs. Kluger 
alleged that the Manchester 
agent who sold her the policy did 
not explain the distinction 
between the mandatory liability 


The Equal Justice Under Law column 
is written by Steven Wisotsky, a law 
reform attorney with Legal Services of 
Greater Miami, Inc., with the intention 
of promoting interest and discussion 
of legal issues relating to the poor. He 
writes on behalf of the Legal Aid and 
Indigent Defendant Committee of The 
Florida Bar, Thomas W. McAliley, Jr., 
Miami, chairman. 


insurance and the optional prop- 
erty damage coverage. 

The primary purpose? of the 
No-Fault Insurance Law was to 
reduce the costs of automobile 
insurance and to increase the 
amount of compensation paid to 
accident victims by substantially 
reducing the proportionately high 
administrative or “transaction 
costs’ incurred in attempting to 
shift the loss from one party to 
another by proving the other's 
negligence. The statutory scheme 
contemplates the elimination of 
administrative costs of shifting 
losses in cases of minor damage 
(that is, an accident in which prop- 
erty damage does not exceed 
$550) by having the accident vic- 
tim recover from his own insur- 
ance company, regardless of fault. 
However, insurance against prop- 
erty damage to one’s own 
automobile is not compulsory. 

Florida Statute 627.738 pro- 
vides as follows: 


(1) The owner of a motor vehicle as 
defined in §627.732 is not required to 
maintain security with respect to property 
damage to his motor vehicle, but may elect 
to purchase either full or basic coverage 
for accidental property damage to his 
motor vehicle. 

(2) Every insurer providing security 
under §§627.730-627.741 shall offer the 
owner either full or basic coverage for acci- 
dental property damage to the insured 
motor vehicle, as follows: 

(a) Full coverage shall provide insur- 
ance without regard to fault for accidents 
occurring within the United States or its 
territories or possessions or Canada. 

(b) Basic coverage shall be limited to 
insurance against damage caused by the 
fault of another resulting from contact 
between the insured vehicle and a vehicle 
with respect to which security is required 
under §§ 627.730-627.741: 


The key to the controversy in the 
Kluger case is provided by sub- 
sections (4) and (5), which abolish 
the common law right of an acci- 


dent victim to maintain an action 
against the tortfeasor for damages 
to his automobile. These sections 
of F.S. 627.738 provide as follows: 


(4) Every owner, registrant, operator, or 
occupant of a motor vehicle with respect 
to which security has been provided as 
required by §§627.730-627.741 .. . is 
hereby exempted from tort liability for 
damages because of accidental property 
damage to motor vehicles arising out of 
the ownership, operation, maintenance, or 
use of such motor vehicle in this state. 


* * * 


(5) Notwithstanding subsection (4), an 
owner who has elected not to purchase 
insurance with respect to property damage 
to his motor vehicle may maintain an 
action of tort therefor against the owner, 
registrant, operator or occupant of a motor 
vehicle causing such damage if such dam- 
age exceeds five hundred and fifty dol- 


lars . 


The net effect of this statutory 
scheme was to leave Mrs. Kluger 
without recourse against any 
person. Having not elected the 
optional property damage 
coverage, she was not entitled to 
collect her damages from her own 
insurance company. In addition, 
the insurer of the White 
automobile rejected Mrs. Kluger’s 
claim on the grounds that the dam- 
age threshold of $550 had not 
been reached, since repair costs 
cannot be recovered where they 
exceed the fair market value of the 
automobile prior to the collision. 
short, Florida Statute 
627.738(4) conferred tort immu- 
nity upon Mrs. White, notwith- 
standing that she may have been 
vicariously liable for the accident 
under traditional common law 
principles. 

Thereafter, Mrs. Kluger filed a 
complaint for a declaratory judg- 
ment in the Circuit Court of Dade 
County, alleging the unconstitu- 
tionality of the tort immunity pro- 
vision of Florida Statute §627.738. 
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The circuit court dismissed the 
complaint and upheld the con- 
stitutionality of the statute. On 
direct appeal to the Supreme 
Court of Florida, the dismissal 
was reversed. In a four-to-three 
decision by Justice Adkins, the 
court held that the legislature had 
exceeded its authority in abolish- 
ing the common law right of action 
against a negligent tortfeasor. 

The appellant based her con- 
stitutional attack on the validity 
of the statute on many grounds,‘ 
but the court focused primarily on 
Article I, Section 21 of the Florida 
Constitution of 1968: 

The courts shall be open to every person 

for redress of any injury, and justice shall 
be administered without sale, denial or 
delay. 
As the court itself noted, the Klu- 
ger case represented the first con- 
sideration of ““whether or not the 
constitutional guarantee of a 
‘redress of any injury’ . . . bars 
the statutory abolition of an exist- 
ing remedy without providing any 
alternative protection to the 
injured party.”5 Stressing the 
ancient lineage of the common 
law action for property damage, 
the court reached the conclusion 
that the legislature is _ not 
empowered to abolish a common 
law and statutory right of action 
without providing an adequate 
alternative: 


We hold, therefore, that where a right of 
access to the courts for redress for a par- 
ticular injury has been provided by statu- 
tory law predating the adoption of the Dec- 
laration of Rights of the Constitution of 
the State of Florida, or where such right 
has become a part of the common law of 
the state pursuant to Florida Statute 
§2.01, F.S.A., the legislature is without 
power to abolish such a right without pro- 
viding a reasonable alternative to protect 
the rights of the people of the state to re- 
dress for injuries, unless the legislature can 
show an overpowering public necessity for 
the abolishment of such right, and no alter- 
native method of meeting such public 
necessity can be shown.® 


In reaching this conclusion, the 
court distinguished other situa- 
tions in which the right to sue had 
been diminished or abolished. 
The court cited the workmen’s 
compensation statute as an exam- 
ple where an alternative remedy 
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is provided in fulfillment of the 
test set forth above. Thus, 
although the employee is de- 
prived of the right to maintain a 
tort action against his employer, 
the legislature “provided ade- 
quate, sufficient, and even pref- 
erable safeguards for an em- 
ployee who is injured on the 
job, thus satisfying one of the 
exceptions to the rule against 
abolition of the right to redress for 
an injury.’ Similarly, the court 
approved of the legislative aboli- 
tion of the right of action for alie- 
nation of affections, criminal con- 
versation and seduction because 
such abolition was grounded 
upon “public necessity.” But, the 
court concluded, the tort immun- 
ity provision of Florida Statute 
627.738 does not meet either of 
these tests for the abolition of the 
right to maintain an action for 
damages: 


The legislature has not presented such a 
case in relation to the abolition of the right 
to sue an automotive tortfeasor for property 
damage. Nor has alternative protection for 
the victim of the accident been provided, 
as evidenced by the facts here before the 
court.® 


In dissent, Justice Boyd stated 
that the judgment of the trial court 
should be affirmed for two 
reasons. First, he emphasized that 
Mrs. Kluger’s lack of recourse was 
not the inevitable result of the 
operation of the No-Fault Law, 
but of her own action in signing 
a waiver and thereby declining to 
purchase property damage _ in- 
surance. Second, in regard to the 
constitutional question involved, 
Boyd wrote that the issue of 
whether no-fault tort immunity 
constitutes a denial of “redress 
for any injury” cannot be resolved 
by a “literal and dogmatic” 
reading of the constitutional 
provision. 

In this regard, Justice Boyd 
asserted that “the right to main- 
tain litigation is not absolute but, 
rather, is subject to reasonable 
restraints’® and that “an indi- 
vidual does not have a vested in- 
terest or property right in a com- 
mon law cause of action. 

. As examples of limita- 


tions on the right to maintain a 
tort action, Justice Boyd cited, 
inter alia, statutes of limita- 
tions; inter-familial immunity; 
and legislative abolition of the. 
causes of action for alienations of 
affections, criminal conversation, 
of action for alienations of affec- 
tions, criminal conversation, 
seduction, and breach of contract 
to marry. He also placed emphasis 
on “the landmark decision” of 
Pinnick v. Cleary," in which the 
Supreme Judicial Court of Mas- 
sachusetts upheld an analogous 
tort immunity provision in the 
Massachusetts No-Fault Law. In 
doing so, the Massachusetts court 
rejected the argument that the 
right to maintain a tort action is 
“‘a vested property right” beyond 
the power of a state legislature to 
modify or abrogate .!? 

In concluding his dissent, 
Justice Boyd asserted that the No- 
Fault Law is a “better system” 
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than the tort system in which 
“legal machinations” commonly 
cause long delays and “impose 
upon the litigant the burdens of 
investigation of accidents, trials, 
appeals, and attendant legal 
fees.”2% Thus, “for the greater 
good of society and social justice,” 
the legislature enacted the No- 
Fault Law. 


Future Ramifications 


The ramifications of the Kluger 
decision are yet to be fully 
realized, particularly its impact on 
the automobile insurance rate 
structure. For the moment the 
Supreme Court’s decision re- 
stores the common law right of 
action against the party at fault to 
motorists who do not carry the 
optional property damage _ in- 
surance, and whose damages do 
not exceed the $550 threshold. 
This decision may be expected to 
be especially beneficial to per- 
sons, primarily those in low 
income groups, who own or oper- 
ate older automobiles with a mar- 
ket value less than $550. Prior to 


the Kluger decision, many per- 
sons found it economically 
unfeasible to pay the insurance 
premiums for collision insurance 
on vehicles with such a low mar- 
ket value. The economic pressure 
to buy collision insurance will 
now be reduced. 

On the other hand, Kluger’s 
resurrection of the tort action for 
property damage may be short- 
lived if the legislature responds 
with remedial legislation. The 
majority decision strongly implies 
that compulsory property damage 
insurance would eliminate what 
the court considers to be the con- 
stitutional infirmity, just as com- 
pulsory liability insurance is 
deemed constitutionally permis- 
sible: 


Had the legislature chosen to require 
that appellant be insured against property 
damage loss — as is, in effect, required 
by Fla. Stat. §627.733, F.S.A., with respect 
to other possible damages — the issues 
would be different. A reasonable alterna- 
tive to an action in tort would have been 
provided... .' 


It is to be expected, then, that 
the future of no-fault insurance in 
Florida depends upon the legisla- 


tive response to the Kluger 
decision. oO 


FOOTNOTES 


1Case No. 42,799(Fla. S.Ct., July 11, 
1973). 

2The legislative intent is set forth in 
F.S. §627.731. 

3See generally Guido Calabresi, The 
Costs of Accidents (1970). 

“The appellants argued, inter alia, that 
the statute violated the equal protection 
of the laws and the right to trial by jury. 

5Kluger v. White, Slip Opinion at 4. 

8Id. at 5-6. 

Id. at 6. 

at 7. 

at 11. 

107d. at 12. 

11271 N.E. 2d 592 (Mass. 1971). 

2The Massachusetts court relied, in 
turn, on a proposition put by the United 
States Supreme Court: “No person has a 
vested interest in any rule of law entitling 
him to insist that it shall remain unchanged 
for his benefit.” New York Central R.R. 
Co. v. White, 243 U.S. 188, 198 (1917). 

13Kluger, supra at 16. Professor William 
L. Prosser agrees: “The process by which 
the question of legal fault, and hence 
liability, is determined in our courts is a 
cumbersome, time-consuming, expensive, 
and almost ridiculously inaccurate one.” 
Brief of Appellee Bernadette White, at 
App. 11, quoting Consumer Reports 
(January, 1968), page 9. 

4Kluger, supra at 7. 


MEMORIAM 


The Journal records with regret the 
deaths of these members of The Florida Bar: 


Fiavel M. Campbell, Panama City 
(Retired) Died June 7, 1973. 


John E. Cherry, Leesburg 
Admitted 1940. Died May 20, 1973. 


Murray G. Cohen, Miami 
Admitted 1952. Died June 1, 1973. 


William G. Gardiner, Si. Petersburg 
Admitted 1937. Died Aug. 6, 1973. 


Walter W. Foskett, Palm Beach 
Admitted 1923. Died May 3, 1973. 


Joseph E. Gillen, Lakeland 
Admitted 1925. Died May 28, 1973. 


Louis D. Gravely, Jr., Ocala 
Admitted 1931. Diec Aug. 1, 1973. 


B. J. Hamrick, Monticello 
Admitted 1916. Died Sept. 1, 1973. 


David J. Heffernan, Coral Gables 
Admitted 1912. Died Aug. 8, 1973. 


Wesley Houser, West Paim Beach 
Admitted 1923. Died May 5, 1973. 


J. Polk ikard, St. Petersburg 
Admitted 1925. Died July 9, 1973. 


Myron Kommel, New York, N.Y. 
Admitted 1952. Died May 27, 1973. 


Harold A. Kooman, Hilton Head, S.C. 
Admitted 1928. Died July 17, 1973. 


Anna A. Krivitsky, St. Petersburg 
Admitted 1927. Died June 6, 1973. 


W. M. Larkin, Dade City 
Admitted 1922. Died May 26, 1973. 


John P. Mack, St. Augustine 
Admitted 1932. Died July 15, 1973. 


Sam R. Marks, Jacksonville 
Admitted 1909. Died July 16, 1973. 


Clifford Mayo, Jr., Pensacola 
Admitted 1967. Died Aug. 29, 1973. 


Alan Thayer McLaren, Miami 
Admitted 1971. Died April 16, 1973. 


B. A. Meginniss, Tallahassee 
Admitted 1906. Died 1972. (Retired) 


Franklin Parson, Coral Gables 
Admitted 1932. Died July 1, 1973. 


William F. Poling, Fort Lauderdale 
Admitted 1953. Died June 30, 1973. 


Clyde L. Roberts, Lakeland 
Admitted 1952. Died Dec. 15, 1971. 


John J. Savage, St. Petersburg 
Admitted 1966. 
Died June 15, 1973. (approx.) 


Fredric J. Scott, Palm Beach 
Admitted 1972. Died April 9, 1973. 


S. E. Simmons, St. Petersburg 
Admitted 1927. Died June 7, 1973. 


Wallace R. Smith, Tallahassee 
Admitted 1947. Died July 4, 1973. 


William W. Stalvey, Tallahassee 
Admitted 1932. Died July 10, 1973. 


Jay Alan Swidiler, Miami 
Admitted 1958. Died 1973. 


Fuller Warren, Miami 
Admitted 1929. Died Sept. 23, 1973. 
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Piercing The Corporate Veil—Liability of President—Owner 


The Florida Supreme Court has 
reaffirmed the propriety of a court 
disregarding the corporate form or 
“piercing the corporate veil” 
when failure to do so would result 
in an inequitable result. 

Plaintiff-petitioner was the 
assignee of a contract to sell cer- 
tain real property entered into 
between plaintiff's assignor (as 
purchaser) and _ respondent— 
defendant’s wholly owned cor- 
poration, as seller. The contract 
represented that water and sewer 
facilities were at the property line. 
On the day of closing, defendant, 
as president of his corporation, 
Loans, Inc., delivered an agree- 
ment to plaintiff stating that 
adequate sewage facilities would 
be provided. Immediately after 
the closing, Loans, Inc., was dis- 
solved. 

Plaintiff later contracted to sell 
the property but the sale was not 
closed because water and sewer 
services were not available due 
to a “stop order” imposed by the 
county pollution department. 

Plaintiff sued Loans, Inc., and 
its president, Sapiro, who was also 
sole stockholder of the dissolved 
corporation. The last board of 
directors, as trustees of Loans, 
Inc., and the corporation which 


Robert P. Barnett wrote this col- 
umn on behalf of the Corporation, 
Banking and Business Law 
Section, Sheldon Rosenberg, 
chairman. Mr. Barnett practices 
with the Miami firm of Salley, 
Barns, Pajon & Primm. A graduate 
of the University of Florida Law 
School, he was admitted to The 
Florida Bar in 1968. He has also 
written for The Florida Bar’s Con- 
tinuing Legal Education publica- 
tions. 


would have provided the sewage 
hook-up had it been permitted 
were also joined as defendants. 
Plaintiff's action was based on the 
theories that: (1) Sapiro individu- 
ally guaranteed the contract of 
Loans, Inc., and (2) Loans, Inc., 
served only as the alter ego of 
Sapiro, and the corporate form 
should be disregarded. 

The jury returned a $50,000 ver- 
dict against Sapiro individually 
and found the other defendants 
not liable. On Sapiro’s appeal, the 
district court found that there was 
no evidence to show fraud or to 
justify the conclusion that Sapiro 
had disregarded the separate cor- 
porate existence of his cor- 
poration. Therefore, the district 
court ruled that the trial court 
erred in failing to direct a verdict 
for Sapiro and reversed and 
remanded with directions to enter 
a judgment for Sapiro. Sapiro v. 
Levenstein, 266 So. 2d 40 (3d 
D.C.A. Fla., 1972). 

By writ of conflict certiorari 
plaintiff took the matter to the 
Florida Supreme Court. Taking a 
less restrictive view of limited 
individual liability than the dis- 
trict court had, the Supreme Court 
held that actual fraud is not neces- 


sary to hold an individual liable 
for contracts made in the name of 
his corporation if the facts present 
an equitable case for doing so. 


Emphasizing the facts that the 
real estate in question was the 
only asset of Loans, Inc., and that 
no one except Sapiro remained to 
carry out the corporate obligation 
when the corporation was dis- 
solved immediately after the sale 
of the realty to plaintiff, the court 
quashed the district court deci- 
sion and directed that the circuit 
court decision be reinstated. 


Two points are especially 
noteworthy in the court’s action: 
(1) While stating that no one 
remained to perform the corporate 
obligation after it was dissolved, 
no mention is made of F.S. 608.30 
which provides for a dissolved 
corporation to continue for three 
years after dissolution for the pur- 

se of satisfying its liabilities; 
and (2) the president-owner of 
the corporation was held liable for 
the corporate obligation even 
though the corporation itself was 
found not liable by the jury. 
Levenstein v. Sapiro, 279 So. 
2d 858, (Fla. 1973). 
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CORPORATION, BANKING & BUSINESS LAW 


Service of Process on Corporate Officer 


A recent opinion by the Third 
District Court of Appeal makes 
two points of interest regarding 
process and service of process. 


Plaintiff sued, among others, 
Murphy & Jordan, Inc., of Florida, 
a domestic corporation; Murphy 
& Jordan, Inc., of New York, 
Murphy & Jordan, Inc., of New 
Jersey, the latter two being 
foreign corporations; Thomas 
Jordan and William Murphy, each 
individually. Service was had on 
the Florida corporation and plain- 
tiff gave notice to Jordan and 
Murphy, as president and sec- 
retary, respectively, of the Florida 
corporation, for depositions in 
Florida. 


While in Florida for the taking 
of their depositions, Jordan and 
Murphy, both nonresidents, were 
served with summons in their 


individual capacities and the two 
foreign corporations were served 
by service on Murphy, as sec- 


retary. 


The two foreign corporations 
and the two individual defendants 
moved to quash process and ser- 
vice of process on them. The trial 
court denied the motions. 


On appeal, the district court 
held that service upon the 
individuals was defective be- 
cause, under the rule of Rorick 
v. Chancey, 130 Fla. 442, 178 So. 
112 (1937), witnesses and suitors 
in attendance in court outside of 
the territorial jurisdiction of their 
residences are immune from ser- 
vice of process while attending 
court and for a reasonable time 
before and after going to court and 
in returning to their homes. The 
court also recognized the excep- 


The Corporate Veil Revisited—But Not Repierced 


Plaintiff-appellee, as lessee, 
sued defendant-appellant for 
breach of a business lease. After 
default judgment was entered 
against defendant, the trial court 
appointed a certified public 
accountant as special master to 
hear evidence as to damages. The 
special master took testimony, 
determined that the statements of 


income of the plaintiff corporation 
should be treated as if the busi- 
ness was a partnership, and 
eliminated salaries of the cor- 
porate officers from plaintiff's 
income statements. On this basis 
he determined that plaintiffs 
damages were $29,975.71. The 
trial court adopted the master’s 
report and entered a judgment for 
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tion to the Rorick rule [set out in 
Lienard v. De Witt, 153 So. 2d 302 
(Fla. 1963) ] but held that the 
exception did not apply in the 
instant case because there was not 
an identity of parties since the 
individual defendants were being 
deposed as corporate officers and 
not as individuals. 

Service on the two foreign cor- 
porations was held invalid 
because it was made on the cor- 
porate secretary even though the 
corporate president was present, 
thus violating the priority set out 
in F.S. 48.081. 

The trial court’s order denying 
the motion to quash as to the four 
defendants was reversed and the 
cause remanded with directions 
to quash process and service of 
process. Murphy & Jordan, Inc. v. 
Insurance Company of North 
America, 278 So. 2d 296 (3d 
D.C.A. Fla., 1973). 


plaintiff in that amount. Defen- 
dant appealed. 

On appeal the district court 
reversed that part of the judgment 
which treated the corporate 
income statements as partnership 
statements so as to eliminate 
salaries of corporate officers in 
calculating damages and _ thus 
increasing plaintiffs damages. 
The court refused to “pierce the 
corporate veil’ since the record 
did not show any disregard for the 
corporate entity or that it was 
necessary to treat the corporation 
as a partnership in order to 
prevent an injustice. To quote 
from the  court’s opinion, 
. [O]fficers of the plaintiff 
corporation cannot avail them- 
selves of the corporate shield 
when it suits their purpose and 
discard the same when it does not 
appear advantageous.” Ed Skoda 
Ford, Inc. v. P & P Paint and Body 
Shop, Inc., 277 So. 2d 818 (3d 
D.C.A. Fla. 1973). 0 
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FARMER 


Acting Affirmatively To End Job Discrimination 


Regulation of discrimination in 
employment covers many sub- 
jects, takes many forms and 
involves many agencies. At least 
initially, lack of equal opportunity 
for blacks was the primary subject 
of enforcement activities; but dis- 
crimination in employment based 
on sex, age, religion and national 
origin is also prohibited and has 
recently become the subject of an 
increasing amount of enforcement 
activity. 

While state and local govern- 
ments have been engaged to some 
degree in this enforcement 
activity, the primary enforcement 
source has been the Federal 
Government. Federal laws cover- 
ing discrimination appear in the 
Civil Rights Act of 1964,! the 
Equal Pay Act of 1963.2 the Age 
Discrimination and Employment 
Act of 19673 and in several Execu- 
tive Orders.4 This article will 
discuss the affirmative action 
requirement imposed on govern- 
ment contractors by these Execu- 
tive Orders.5 


Executive Order Program 


Presidential Executive Orders 
have called for nondiscrimination 
in federal contract employment 
for 30 years, but for much of that 
time the orders were more policy 
statements than regulations. Be- 
ginning in 1961, however, the 
Federal Government broadened 


Guy O. Farmer II is a member 
of the firm of Mahoney, Hadlow, 
Chambers & Adams in Jack- 
sonville. He received a B.A. degree 
from West Virginia University in 
1963 and an LL.B. from the 
University of Virginia in 1966. He 
is a member of the ABA Section 
on Labor Relations Law and will 
serve as editor of this column for 
1973-1974 on behalf of the Com- 
mittee on Labor Relations Law, 
John-Edward Alley, Miami, chair- 


man. 


the definition of employers sub- 
ject to contract compliance, 
increased the obligation of gov- 
ernment contractors to provide 
equal employment opportunity 
and strengthened the enforce- 
ment of these obligations. 

Presently the Federal Execu- 
tive Order prohibition of employ- 
ment discrimination applies to 
both prime contracts and subcon- 
tracts and affects every division 
and subsidiary of any company 
with a contract worth $10,000 or 
more. It covers women as well as 
racial, religious, and_ ethnic 
minorities; and it has entailed 
increasingly expansive defini- 
tions of “nondiscrimination.’’® At 
the present time approximately a 
quarter of a million companies 
employing approximately a third 
of the U.S. labor force are covered 
by Executive Order. 

Supervision of the current pro- 
gram is vested in the Office of 
Federal Contract Compliance 
(“OFCC’”), which is a part of the 
Department of Labor. The various 
contracting agencies have the 
primary responsibility for en- 
forcement, and the bulk of the 
actual compliance work is carried 
out by these agencies. The 
responsibilities for supervising 
compliance are allocated differ- 
ently for construction and noncon- 
struction contracts. If the contract 
is for supplies, compliance en- 
forcement is delegated to one 
of 15 agencies. For example, all 
federal contractor facilities sup- 
plying chemicals are monitored 
by the Atomic Energy Commis- 
sion. Monitoring of federally 
assisted construction contracts 
and direct construction contracts 
is carried out by the agency pro- 
viding the largest dollar amount 
for a particular contract. 

Enforcement is carried out 
through an elaborate monitoring 
structure. A compliance review by 


the appropriate agency is re- 
quired before the award of any 
contract of more than one million 
dollars. A contractor with more 
than 50 employees and a contract 
for more than $50,000 is required 
to maintain a written affirmative 
action program which details the 
steps which the employer will 
undertake to eliminate job dis- 
crimination. 


How to Prepare 


In January of 1970 Secretary of 
Labor George P. Shultz signed the 
Labor Department’s Order No. 4. 
This order requires that every 
contractor have a written affirma- 
tive action program for every one 
of its establishments. Revised 
Order 4 and Order 14 specify in 
great detail what a contractor's 
affirmative action program must 
contain. Initially, the contractor 
must specify with particularity all 
of the various steps that he will 
take in order to carry out his com- 
mitment to affirmative action. In 
this section of the document the 
contractor must commit to a pro- 
gram of communicating his affir- 
mative action program both inter- 
nally to his own employees and 
externally to the general public 
and potential job applicants. The 
contractor must appoint an execu- 
tive officer to direct the com- 
pany’s equal employment oppor- 
tunity program and must set up 
systems that will audit and report 
the effectiveness of the program. 

In addition, the contractor must 
conduct an in-depth analysis of 
his entire employment situation, 
including the composition of the 
work force and applicant flow, the 
validity of the company’s em- 
ployee selection process and 
transfer and promotion practices. 
If as a result of this analysis an 
employer discovers that he is 
“underutilizing’”’ minorities or 
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women in any job categories, that 
the selection process eliminates 
a significantly higher percentage 
of minorities or women than non- 
minorities or men, that tests and 
other selection techniques are not 
validated pursuant to government 
regulations? or that any other 
problem exists concerning mi- 
norities or female employee’s 
then the contractor must take 
“‘special corrective action.” 

Revised Order 4 lists eight 
criteria that contractors should 
consider in trying to determine 
whether women and minorities 
are being underutilized. These 
criteria include the minority 
population of the labor area sur- 
rounding the facility, the avail- 
ability of minorities having requi- 
site skills in an area in which the 
contractor can reasonably recruit, 
and the degree of training which 
the contractor is reasonably able 
to undertake in order to make all 
job classifications available to 
minorities. To the extent that the 
contractor finds that he _ is 
underutilizing minorities and 
women, he must set reasonable 
goals and timetables and prepare 
a written plan aimed at correcting 
this problem. 

The remainder of an affirmative 
action program after the utiliza- 
tion analysis and the setting of 
-“—_ must set forth the detailed 

s to be employed to correct 

iciencies or to improve equal 
opportunity. It may 
and usually does include provi- 
sions for positive recruitment, 
training and promotion for the 
protected class or classes of em- 
ployees. 


Reviews and Sanctions 


Two types of compliance 
reviews are held by the various 
compliance agencies. An “‘off- 
site” compliance review merely 
consists of the contractor’s supply- 
ing the compliance agency with 
his written affirmative action 
program as well as_ other 
statistical information concerning 
the program. In many cases, fol- 
lowing an off-site review the com- 
pliance agency will visit the con- 
tracting facility for an “on-site” 
review. The on-site review 
includes a more in-depthstudy of 
the contractor’s employment prac- 
tices and statistics, and it may also 
include employee interviews. 

As a result of these reviews, the 
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compliance agency may direct the 
contractor to take certain action in 
order to correct problems in his 
affirmative action program. 
Failure to correct these problems 
can lead to imposition of a wide 
variety of sanctions. Names of 
defaulting contractors may be 
published, the Department of 
Justice may bring enforcement 
proceedings, proceedings may be 
initiated under Title VII, con- 
tracts may be canceled, ter- 
minated or suspended, and a con- 
tractor may be debarred from 
future bidding on government 
contracts. Contractors must be 
accorded a formal hearing before 
termination, cancellation or 
debarment; and, thus far, the 
debarment penalty has _ been 
imposed infrequently.® 


Are Goals Actually Quotas? 


There has been a great deal of 
controversy generated by the use 
of “goals and timetables.” To 
some a goal is no different from 
a quota and invokes the same reac- 
tion as busing does in the school 
desegregation cases. In fact, if 
goals are viewed as quotas, there 


is a conflict between the use of 
such goals and the prohibitions 
contained in other federal dis- 
crimination statutes.® 

In order to counter some of the 
criticism that the government had 
adopted a quota system in dealing 
with the problems of dis- 
crimination, President Nixon 
issued a directive in 1972 to all 
agencies that the concept of affir- 
mative action did not preclude 
merit selection on the basis of 
individual ability. As a result of 
this action, these agencies issued 
various memoranda such as the 
one by the Secretary of Labor in 
which he cautioned that “goals 
were not designed to be nor may 
they properly or lawfully be inter- 
preted as requiring employment 
quotas.’”!° 

Despite these statements it 
appears that the agencies enforc- 
ing the present Executive Order 
program do expect corporations to 
set goals and meet them. Because 
the criteria outlined in Revised 
Order 4 are so vague, most com- 
panies in actual practice merely 
use population statistics in setting 
their goals. Since failure to meet 
these goals has the effect of plac- 
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ing the company in a position 
where it must explain its failure, 
preferential hiring and promotion 
does take place. 

While most companies do not 
publicly acknowledge that they 
are giving preference to female 
and black job applicants and 
employees, the dynamics of the 
program more or less guarantee 
that there will be such prefe 
ences. Revised Order 4 says 
“supervisors should be made to 
understand that their work perfor- 
mance is being evaluated on the 
basis of their equal employment 
opportunity efforts and results, as 
well as other criteria.””!! 

Whenever the merits or lack 
thereof of a program that em- 
phasizes preferential hiring and 
promotion, it is clear that the 
use of goals and timetables will 
continue to be sanctioned by the 
Federal Government at least so 
long as the goal is not used as an 
absolute quota, but rather as an 
indicator or measure of perfor- 
mance of an affirmative action 
program. Employers who want to 
avoid problems not only with the 
agencies that administer the 
Executive Orders but also with 
the Equal Employment Oppor- 
tunity Commission, U.S. Depart- 
ment of Justice, various civil 
rights groups, and individuals 
who can sue under Title VII must 
adopt a meaningful affirmative 
action program and make it work. 

Compliance with the present 
Executive Orders involving 
employment discrimination in- 
volves a commitment on the 
part of a company of time, effort 
and money. Preparation of a writ- 
ten affirmative action program 
that complies with applicable reg- 
ulations requires the assimilation 
of a great deal of statistical data 
and, particularly for those 
employers with unsophisticated 


general employment practices, a 
large expenditure of money. The 
actual implementation of the 
program is, of course, even more 
difficult. 

The trend of the law in the area 
of equal employment is dynamic 
and innovative. We will, no doubt, 
see a greater involvement at all 
levels of government during the 
next few years with a concomitant 
expansion of the remedies used. 
It is clear that in this regard we 
will see an expanded use of the 
affirmative action concept that 
requires employers to do more 
than refrain from discrimination 
by taking positive result-oriented 
steps towards the advancement of 
employment opportunities for 
minorities and women. 0 


Footnotes 


142 U.S.C.A. §2000e, et seq. 

229 U.S.C.A. §206(d), et seq. 

329 U.S.C.A. §621, et seq. 

4Ex. Order No. 11,246, 3 C.F.R. 339 
(1965), as amended by Ex. Order No. 
11,375, bans discrimination on account of 
race, color, religion, sex and national 
origin; Ex. Order 11,141, 3 C.F.R. 179 
(1964), bans age discrimination. 

5This article does not discuss or analyze 
the “area plan” concept utilized by the 
Federal Government in dealing with con- 
struction contractors. An excellent discus- 
sion of this concept is contained in Note, 
Developments in the Law, Employment 
Discrimination and Title VII of the Civil 
Rights Act of 1964, 84 Harv. L. Rev. 1109 
(1970). 

®Duties of Gov. Contractors, 41 C.F.R., 
Part 60-1; Affirmative Action Programs of 
Gov. Nonconstruction Contractors (Re- 
vised Order No. 4), 41 C.F.R., Part 60- 
2; Nondiscrimination Because of Age on 
Nondefense Contracts, 41 C.F.R., Part 1- 
12; Sex Discrimination Guidelines for 
Gov. Contractors, 41 C.F.R., Part 60-20. 

7Testing and Selecting Employees by 
Gov. Contractors, 41 C.F.R., Part 60-3. See 
Griggs v. Duke Power Co., 91 S. Ct. 849 
(1971). 

8Developments in the Law, Dis- 
crimination, supra, note 5 at '286; CCH 
Emp. Practices Guide 12946. 


on success. 


NO ONE EVER DIES WITHOUT HEIRS 


. not in Florida, anyway. Unclaimed assets escheat only because the personal 
representative lacks the time, resources, patience, skill or incentive to track down 
heirs. identifying and locating unknown or missing heirs is a tedious job better 
accomplished by a professional genealogist. Try us first. Our fee is usually contingent 
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8Title VII provides that “It shall be an 
unlawful employment practice for an 
employer to fail or refuse to hire or other- 
wise to discriminate against any individual 
with respect to his compensation, terms, 
conditions or privileges of employment 
because of such individual’s race, color, 
religion, sex or national origin.”’ 42 U.S.C. 
§2000e. See Zinober, Multiplicity of 
Forums: Respondents’ Dilemma _ in 
Employment Discrimination Cases, 1973 
Fla. B.J. 534; Farmer, Equal Employment 
Opportunity—Case Study of Chaotic 
Administration, 1970 Fla. B.J. 400. 

10CCH Emp. Practices Guide 15098. 

114 memo from Chairman C. Peter 
McColough to all Xerox managers in the 
United States (the memo was later pub- 
lished by the company) warned that “‘a key 
element in each manager’s overall perfor- 
mance appraisal will be his progress in 
this important area [meeting goals]. No 
manager should expect a_ satisfactory 
appraisal if he meets other objectives but 
fails here.” Furthermore, the goals at 
Xerox are quite ambitious with approx- 
imately 40% of all additions to the cor- 
porate payroll in 1972 being minority 
group members. Seligman, How “Equal 
Opportunity” Turned Into Employment 
Quotas, Fortune, March 1973, page 160. 


Disciplinary Decisions 


Robert H. Slatko of Miami 
received a public reprimand by 
order of the Supreme Court of 
Florida. The order became final 
on August 9, 1973. This disciplin- 
ary decision was based on Mr. 
Slatko’s plea of guilty for failure 
to file income tax returns for the 
years 1964 and 1965, and his plea 
of nolo contendere for failure to 
file a 1963 tax return. Mr. Slatko 
was sentenced to four months con- 
finement and three years proba- 
tion on the tax conviction. 


Garrett D. Quick and Rutheled 
B. Wolter were acquitted by the 
Supreme Court of Florida, two 
justices dissenting, of charges of 
demanding an extortionate and 
fraudulent fee from a client. A 
referee had recommended a 
private reprimand for Wolter. 
Reversing the referee in a per 
curiam opinion (279 So. 2d 4), the 
court found a lack of “clear and 
convincing evidence” in light of 
contradictory and_ inconclusive 
testimony in the record. 
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Representation in Dissolution of Marriage Cases 


Advisory Opinion No. 71-45 
(Reconsidered) 

Committeeman Lunny stated 
the majority opinion for the com- 
_ mittee, Messrs. Daniels and 
Zehmer, Vice-Chairmen,  Kit- 
tleson, Smith, Stanton and Wig- 
ginton concurring. 

The new “no fault” divorce law 
has in no way changed the poten- 
tial conflict nature of the proceed- 
ings between the spouses in the 
area of division of property rights, 
alimony, child support, custody, 
etc. Thus, a lawyer cannot repre- 
sent such potentially divergent 
interests merely because a new 
divorce statute dispenses with the 
necessity of alleging and proving 
fault or guilt as a condition prece- 
dent to the dissolving of the mar- 
riage contract. 

This position is based on the fol- 
lowing reasoning: 

1. A lawyer may not ignore the 
existence of potential conflicts of 
interest not apparent to his 
clients. 

EC 4-1 of the C.P.R. provides 
that not only must aclient feel free 
to discuss whatever he wishes 
with his lawyer, but also, the 
lawyer must be equally free to 
obtain information beyond that 
volunteered by his client. It is for 
the lawyer in the exercise of his 
independent professional judg- 
ment to separate the relevant and 
important from the irrelevant and 
unimportant. Clearly this means 
that the lawyer cannot avoid any 
potential conflict of interest in his 
efforts to represent both sides of 
a dissolving marriage. The lawyer 
must feel free to ask questions of 
the spouses even if the spouses 
represent that they have “re- 
solved all of their problems” 
before coming to the lawyer. 
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If a lawyer is to fully represent 

the best interests of his client, he 
must fully inform the client of all 
of the client’s rights before the 
client is called upon to make a 
“business decision.” This is 
where those approving a single 
lawyer for no fault divorce over- 
look the basic problem by assum- 
ing that the spouses come to the 
lawyer with their own property 
settlement already “worked out.” 
The problem, of course, is that the 
spouses as laymen never fully 
appreciate all of the complexities 
inherent in matters dealing with 
alimony, child support, custody, 
visitation, property rights, reten- 
tion of jurisdiction, etc. EC 7-8 
provides, in part: 
A lawyer should exert his best efforts to 
insure that decisions of his client are made 
only after the client has been informed of 
relevant considerations. A lawyer ought to 
initiate this decision-making process if the 
client does not do so. Advice of the lawyer 
to his client need not be confined to purely 
legal considerations. A lawyer should 
advise his client of the possible effect of 
each legal alternative. A lawyer should 
bring to bear upon this decision-making 
process the fullness of his experience as 
well as his objective viewpoint. In assist- 
ing his client to reach a proper decision, 
it is often desirable for a lawyer to point 
out those factors which may lead to a deci- 
sion that is morally just as well as legally 
permissible. 

2. Conflicts of interest may be 
so subtle as “compromising 
influences” or “discordant inter- 
ests”; yet same may not be 
ignored by the lawyer. 

EC 5-1 provides that a lawyer 
should exercise his professional 
judgment free of compromising 
influences and loyalties, and that 
the interest of other clients or 
third persons should never be per- 
mitted to dilute the lawyer’s loy- 
alty to his client. How can the 
lawyer say that his client is the 


family and thus he is being totally 
loyal to “the family” (the very 
entity being destroyed by the 
divorce) in not seeking to fully 
inform the individual spouses of 
their relative “rights” and “re- 
sponsibilities’’? 

EC 5-14 precludes a lawyer 
from accepting representation of 
two or more clients who not only 
have obvious conflicting interests 
but also merely “inconsistent, 
diverse or otherwise discordant 
interests.’ Are not the interests of 
a husband and wife in support 
matters, visitation privileges, 
division of common property, at 
very least, discordant, diverse, 
and inconsistent? 


3. A lawyer may not undertake 
the representation of clients rec- 
ognizing the “possibility” that his 
judgment may be impaired or his 
loyalty divided. 

EC 5-15 provides that if a 
lawyer is requested to undertake 
to represent multiple clients 
having “potentially differing 
interests” he must weigh care- 
fully the possibility that his judg- 
ment may be impaired or his loy- 
alty divided if he accepts or con- 
tinues the employment. It is pro- 
vided that the lawyer should 
resolve all doubts against the 
propriety of the representation. 
How does the fact that the 
“potentially differing interests” 
are those of divorcing spouses 
change the fact that the lawyer 
should resolve all doubts against 
the propriety of such multiple rep- 
resentation? How does the fact 
that the legislature now provides 
you no longer need prove “fault” 
in order to be entitled to a divorce 
remove the potentially differing 
interests of divorcing spouses on 
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matters dealing with property, 
child support, visitation, alimony, 
etc., so as to provide one rule of 
ethics for all other areas of 
“potentially differing interests” 
and yet another rule of propriety 
for “no-fault divorces’’? 

4. A lawyer cannot both arbi- 
trate and advocate in the same 
proceeding. The mere possibility 
of the latter role precludes the 
undertaking of the former role. 

EC 5-20 provides that after a 
lawyer has undertaken to act as 
an impartial arbitrator or me- 
diator, he should not thereafter 
represent in the dispute any of the 
parties involved. One cannot both 
mediate and represent. One can- 
not be both judge and advocate. 
One cannot represent both the 
family unit and the potentially dif- 
fering interests of the divorcing 
spouses. One cannot undertake to 
represent both spouses in an 
uncontested divorce because in 
reality the “client” is not the mari- 
tal unit, but rather, multiple 
clients (the spouses) having 
potentially differing interests. 

EC 7-18 provides that the legal 
system in its broadest sense func- 
tions best when persons in need 
of legal advice or assistance are 
represented by their own counsel. 
Our system of litigation and client 
representation has always recog- 
nized the inherent adversary posi- 
tion of opposing interests, and it 
is submitted that we cannot by 
legislative fiat overlook the 
opposing interests of divorcing 
spouses under the guise of expe- 
diency or “money-saving.”! For 
these reasons it is felt that inquiry 


1Of course, adherence to this view does 
not mean that each spouse must necessar- 
ily have separate counsel of record. There 
can be situations in which there has been 
full and fair disclosure, the affairs are 
uncomplicated, no overreaching is present 
and both parties comprehend the signifi- 
cance of what is being done. In such cases 
it may be permissible for an attorney rep- 
resenting one spouse to prepare pleadings 
and, if appropriate, a settlement and cus- 
tody agreement and submit the case to the 
court. In those instances it should be made 
to appear that the nonrepresented party 
chose not to employ counsel even though 
apprised of the advantages of doing so. 


no. 71-45 should be resolved in 
keeping with the above provi- 
sions of our Code of Professional 
Responsibility. 


The Florida Bar Committee 
On Professional Ethics 


Donald J. Lunny, Committeeman 


Committeeman Beverly stated 
the minority opinion for the 
committee, Messrs. Clarkson, 
Chairman, Massey, Pleus, Sulli- 
van and Taylor concurring. 

The majority view expressed 
by Committeeman Lunny con- 
travenes my own to a significant 
extent. 

In order to properly frame the 
predicate for my opinion, let me 
reiterate that the philosophy of 
the “no fault” dissolution of mar- 
riage concept by definition ab- 
rogates reciprocal accusations 
or “grounds” which have histori- 
cally been required in order to 
support a complaint for divorce. 
Having segregated the issues in 
the proceeding to this extent, the 
singular remaining issue is that of 
property distribution between the 
spouses. 

By way of further predicate, I 
am assuming for purposes of this 
opinion that the spouses have 
been able to maintain an amicable 
and civilized relationship and 
have mutually agreed that a dis- 
solution of their marriage is in 
order, for whatever reason, and 
have further agreed upon a dis- 
tribution of the property. Under 
these circumstances, all that 
remains is for the legal relation- 
ship of husband and wife to be 
severed. In effect, therefore, the 
parties have resolved all of the 
issues between themselves and 
are simply seeking the services of 
an attorney to implement the dis- 
solution for them. 

Within these parameters, it is 
my opinion that an attorney may 
ethically represent both husband 
and wife in a proceeding for dis- 
solution of marriage. 

Contrarily, I do not think that 
an attorney may ethically repre- 


sent both husband and wife when 


a conflict exists or where the 
attorney conscientiously feels that 
one or the other of the parties 
either has or intends to take 
unconscionable advantage of the 
other. In other words, so long as 
the adversary nature of the pro- 


- ceeding is nonexistent by virtue 


of the genuine absence of conflict 
between the parties, I can see 
nothing ethically wrong with an 
attorney undertaking to assist the 
couple in achieving a dissolution 
of marriage. As I have previously 
pointed out, I feel that this 
imposes an additional responsi- 
bility upon the attorney to see to 
it that each of the parties receives 
equitable treatment and, if not, to 
recommend that one or the other 
of them seek counsel elsewhere 
in order to insure his or her inter- 
est of protection. 


Under the circumstances I 
describe, I can conceive of no 
ethical reason why separate attor- 
neys and the additional cost 
thereof to the parties should be 
required in order to achieve rep- 
resentation before the court of 
both spouses. Again, the new 
statute legislates away the adver- 
sary nature of the proceedings on 
the one hand and the possibility 
of collusion on the other, thereby 
enabling a single attorney to 
accomplish the desired result for 
his clients at a reasonable fee and 
in accord with the intent and 
philosophy of the statute. 


Everyone on the committee 
who has expressed disagreement 
with the thought that one attorney 
can conscientiously represent 
both parties in a marriage dissolu- 
tion proceeding either directly or 
inferentially acknowledges that it 
is perfectly ethical for that 
attorney to represent one spouse 
only in the face of an unequivocal 
announcement by the _ other 
spouse that he or she does not 
intend to employ counsel since 
there is “no controversy.” When 
this situation exists, as it fre- 
quently does, the attorney has 
protected himself ethically since 
he represents only one of the 
parties although he knows full 
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well that the other spouse will not 
be represented and will rely on 
him to do what is right. Under 
these circumstances, the attorney 
and his client are in a position to 
take unconscionable advantage of 
the other unrepresented spouse 
and, of course, this also frequently 
happens. However, ifthe attorney 
was permitted to represent both 
parties in an uncontroverted mar- 
riage dissolution, this would 
necessarily impose upon him an 
additional ethical, moral and pro- 
fessional responsibility to see to 
it that neither spouse suffers an 
inequity. 


Under these circumstances, 
advice should be given to the 


Accountants in Dual Practice 


Advisory Opinion 73-18 


We are asked to determine 
whether a certified public ac- 
countant may engage in “dual 
practice” from his law office. His- 
torically, Florida’s ethics commit- 
tees have rigidly adhered to the 
proposition that so-called dual 
practice from the same office is 
not ethically proper. Examples of 
this are found in Florida Opinion 
59-3 (an insurance office); 63-12, 
70-16 and 71-42 (corporate busi- 
nesses); 66-30 (merger brokers); 
59-41 (collection agency); 65-16 
(bonding agency); and 70-22 (title 
insurer). In Opinions 59-6, 
62-39 and 63-18, the proposal 
to allow dual practice by the cer- 
tified public accountant was re- 
jected. 

The inquiry, in part, is 
motivated by ABA Formal Opin- 
ion 328 which was released Aug- 
ust 1972. Opinion 328 deter- 
mines, with some qualifications, 
that a lawyer may simultaneously 
hold himself out as a lawyer and 
an accountant. Florida has not and 
does not now disagree with this 
initial proposition. The Florida 
committees have consistently 
held that an attorney who has 
another business or profession 
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court at the time of final hearing 
that the attorney has undertaken 
to prepare a property settlement 
agreement for both spouses, 
thereby giving the court an oppor- 
tunity to review the agreement 
and, if necessary, require the pres- 
ence of both spouses to see to 
it that everything that has been 
done is proper and equitable. 

It seems to me that this is the 
logical and reasonable method of 
handling this situation pursuant to 
the new statute which makes the 
marriage dissolution procedure 
unique among all other forms of 
litigation and thereby removes it 
from our somewhat stratified con- 
cepts of what is and is not an 
“adversary proceeding.” 


may practice both so long as they 
are kept completely separate and 


apart. Secondly, Opinion 328, 
with qualifications, finds that 
separate letterheads for the pro- 
fessional as an attorney, on the 
one hand, and as the certified pub- 
lic accountant, on the other, is 
ethical. Again, Florida has always 
held that there must be separate 
letterheads, but, if such is used, 
there is nothing unethical pro- 
vided the offices are separate and 
apart. 

The crucial question, insofar as 
Opinion 328 and this instant opin- 
ion is concerned, is whether 
the two professions (law and 
accounting) may be _ practiced 
from one office. In the past, 
Florida has held adamantly it can- 
not; however, the ABA Commit- 
tee answers a qualified “yes.” 

DR 2-102 (E) of the C.P.R. pro- 

vides: 
A lawyer who is engaged both in the prac- 
tice of law and another profession or busi- 
ness shall not so indicate on his letterhead, 
office sign, or professional card, nor shall 
he identify himself as a lawyer in any pub- 
lication in connection with his other pro- 
fession or business. 

Apparently, the ABA _ dis- 
tinguishes between business or 
professions having little relation- 
ship to law and those which are 


In my view the majority posi- 
tion is professionally deficient in 
that it fails to protect the unrep- 
resented spouse since, unless a 
single attorney is allowed to rep- 
resent both spouses, there is no 
doubt but what one spouse will 
be completely unrepresented in 
many of these cases. I cannot con- 
ceive that this is either ethical or 
proper when there is a reasonable 
solution. 

For these reasons I subscribe 
to the viewpoint expressed by the 
chairman and three other commit- 
tee members in our original opin- 
ion and dissent from the majority 
opinion. 

Don Beverly 
Committeeman 


law-related. It holds that if the 
other business or profession is not 
law-related, a lawyer may conduct 
his dual practice from the same 
office without offending - DR 2- 
102 (E). However, if practicing 
law and a law-related profession 
from the same office, he is subject 
to all provisions of the C.P.R. in 
operating the profession other 
than legal. 

The Florida committee unani- 
mously determines thatthe C.P.R. 
and DR 2-102 (E) have not 
changed the ethical approach 
revealed in prior Florida opinions 
under old Canon 27, many of 
which are cited, supra. Indeed, 
Florida Opinions 70-22 and 71-42 
were determined with considera- 
tion given to the C.P.R. One of 
the bases of the Florida opinions, 
as well as some previous ABA 
opinions, is that other businesses 
and professions practiced from 
the same office as that of the 
lawyer who is one and the same 
person lead either directly or 
indirectly to the solicitation of 
business and the feeding of a law 
practice. We shall not discuss the 
validity of this premise but would 
point out in an era when the pro- 
fession of law is being challenged 
on all fronts, we should not recede 
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from an ethical principle which 
has held the legal profession 
separate, apart and above others. 
To the Florida committee, the 
clear intendment of DR 2-102 (E) 
is that the attorney may not mix 
or hold out as mixed his law prac- 
tice with his other profession or 
business. Practically, he cannot 
avoid the mix if they are operated 
out of the same office. We, there- 
fore, differ from ABA Formal 
Opinion 323 in that we hold 
unanimously a person who prac- 
tices law and another business or 
profession at the same time must 
keep the two physically and func- 
tionally separate. 
The Florida Bar Committee 
On Professional Ethics 


M. Craig Massey 
Committeeman 


Advisory Opinion 72-42 


July 17, 1973 

In advance of a public hearing 
by a zoning authority a lawyer 
may ethically discuss a zoning 
application with the authority's 
members. After the public hear- 
ing, members of the authority 
should refrain from _ further 
exchanges, either publicly or 
privately, with members of the 
public or the attorney for the 
applicant. Cites E.C. 7-15. 


Advisory Opinion 73-1 
April 20, 1973 

There is no ethical objection to 
members of a law firm having a 
substantial interest in a title insur- 
ance company so long as the client 
is informed of that interest under 
EC 2-21 and the law firm takes 
appropriate steps to avoid the 
problem of establishing a feeder 
organization. Cites E.C. 2-21; Fla. 
Op. 59-38, 63-12, 64-45, 70-16, 72- 
26; ABA Informal Opinions 731, 
883. 


Advisory Opinion 73-4 


June 4, 1973 


The name of a law firm should 
not be shown on the business card 


of a lay employee. Cites Fla. Op. 
62-36, 64-73, 71-39; ABA Informal 
Opinions 909, 1185. 


Advisory Opinion 73-5 
April 30, 1973 


A lawyer should diligently in- 
vestigate a former partner’s mis- 
appropriation of, or failure to 
account for, the monies of the 
firm’s clients, and in other inves- 
tigations of such matters he 
should fully disclose all informa- 
tion relating thereto that is avail- 
able to him. 

A lawyer is ethically responsi- 
ble for funds received by a partner 
even though those funds were 
never deposited in a partnership 
account. However, where the 
statute of limitations has run, the 
partnerships may assert that de- 
fense. The partnership's lawyers 
may then ethically decline to 
repay amounts they are not re- 
quired by law to pay. Cites Fla. 
Op. 65-37; ABA Informal Opin- 
ion 871. 


Advisory Opinion 73-6 


August 16, 1973 


A lawyer handling a legal aid 
case may be granted a court- 
awarded fee even though the 
lawyer intends to turn the fee over 
to the legal aid association. But 
upon requesting the fee, the 
lawyer must disclose that he is 
handling the case under the legal 
aid program. Whether the fee 
should be awarded is a question 
for the court to determine. 


Advisory Opinion 73-7 


August 7, 1973 


An attorney retiring from a law 
firm to accept an appointment to 
the bench may receive a fixed ter- 
mination payment in annual 
installments, some of which he 
would receive after becoming a 
judge. Under these  circum- 
stances, such a lawyer has no 
greater obligation, as judge, to 
recuse himself from matters han- 
dled by his former firm than if the 
termination had been fully paid 
at the date of termination. Cites 


Canons of Judicial Ethics 4, 27, 
31, and 34B; D.R. 2-107(B); Fla. 
Op. 71-30. 


Advisory Opinion 73-10 


August 16, 1973 


The purchase of space in a 
newsletter is subject to the same 
rules as that purchased in a news- 
paper. 

Lawyers seeking election to 
public office may say they are 
lawyers in their advertisements. 

Lawyers who are also public 
officials may purchase space in 
newspapers/newsletters express- 
ing holiday greetings. They may 
be listed and pictured in connec- 
tion with charities in which they 
are active, provided that no refer- 
ence is made to the fact that they 
are lawyers, and further provided 
that such conduct is within the 
limits of DR 2-101 (A). 

Lawyers who are not public 
officials may not purchase holiday 
greeting space in a_ newslet- 
ter/newspaper, even if not iden- 
tified as a lawyer. Cites D.R. 2-101 
(A); ABA Formal Opinion 293. 


Advisory Opinion 73-14 


May 16, 1973 


A lawyer may ethically sue his 
client for recovery of a fee only 
when necessary to prevent “fraud 
or gross imposition by the client.” 
The question of what constitutes 
“fraud or gross imposition” will 
be answered only as each fact 
situation arises. Cites E.C. 2-23. 


Advisory Opinion 73-19 
July 17, 1973 


A lawyer elected to the Florida 
Legislature may not ethically con- 
tinue to represent public bodies 
created by Special Acts of the 
Florida Legislature. Such legal 
activity, if continued, would cre- 
ate a conflict of interest between 
his duties as a lawyer and as a 
public official. Cites Fla. Op. 
67-5. 
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County Courts; Fines and_ For- 
feitures — Right of Municipality to Fines 
and Forfeitures Assessed in County Court 
on Trial of Cases Transferred from Munici- 
pal Court to County Court for Jury 
Trial — Secs. 23.103, 932.61, 932.63, F.S.; 
Sec. 34.191, F.S., 1972 Supp.; Ch. 72-404, 
Laws of Florida; Secs. 20 (c) (8) and 20 
(d) (4), Revised Article V, Fla. Const. 
To: John B. Dunkle, Clerk of Circuit 
Court, Palm Beach County 

When a violation of a municipal ordi- 
nance is transferred froma municipal court 
toacounty court forjury trial, as authorized 
by Section 932.61, Florida Statutes, the 
municipality is not entitled under Section 
34.191, Florida Statutes, 1972 Supple- 
ment, to the fines and forfeitures received 
from the trial of the offense in the county 
court. June 6, 1973; 073-201 


County Courts; Fines and Forfeitures from 
Traffic Offenses - Payment to Cities for 
Violations Committed Within Municipal 
Limits When Municipal Court Has Not 
Been Abolished-Secs. 34.191 and 
316.0261, F.S., 1972 Supp.; Secs. 316.008 
(2), 932.61, F.S.; Chs. 71-135, 72-69, 72- 
404, Laws of Florida 
To: Willard Ayres, County Attorney, 
Marion County 

When a municipality has not abolished 
its municipal court, it is not entitled under 
Section 316.0261, Florida Statutes, 1972 
Supplement, to receive the fines and for- 
feitures resulting from the trial in the 
county court of violations of the Uniform 
Traffic Code committed within the munic- 
ipality’s territorial limits. June 6, 1973; 
073-202 


County Courts -Trial of Violations of 
Municipal Ordinances in County Court 
After Adoption of Ordinance Looking 
Towards the Abolition of a Municipal 
Court - Secs. 34.01, 34.191, Rule 1.020, 
RCP; Sec. 20 (d) (4), Revised Article V 
To: Elzie S. Sanders, County Court 
Judge, Bradford County 

Where a city has adopted an ordinance 
abolishing its municipal court under Sec- 
tion 168.031, Florida Statutes, 1972 
Supplement, the office of municipal judge 
is vacant, and adequate courtroom 
facilities and personnel are available to 
assume the case load of the municipal 
court, the chief judge of the circuit may 
under Rule 1.020, RCP, authorize the 
county court to try violations of municipal 
ordinances even though the date upon 
which the municipal court will stand for- 
mally abolished has not yet occurred, and 
the fines and forfeitures arising from the 
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trial of violations of municipal ordinances 
and traffic offenses committed within the 
municipality should be paid monthly to 
the municipality, as required by Sections 
34.191 and 316.0261, Florida Statutes. 
June 7, 1973; 073-203 


County Court Judges — Travel Expense of 
Attending a Seminar out of the Coun- 
try-Secs. 34.024, 34.041 (1), 34.171, 
34.191, 43.28, 112.061 (3) (b), (6) (a), F.S., 
1972 Supp.; Chs. 72-404 and 72-405, Laws 
of Florida 
To: William H. Seaver, County Judge, 
Pasco County 

The expense of a county court judge in 
attending a conference or convention must 
serve “a direct public purpose”’ with rela- 
tion to the office of county court judge and, 
if to be paid from county funds, must be 
approved by the board of county commis- 
sioners as the “head of the agency from 
whose funds the traveler is paid,” under 
Section 112.061 (3) (a), Florida Statutes. 

It is doubtful that a seminar conducted 
by a publishing company in the Bahama 
Islands for all members of The Florida Bar 
would seive a “direct public purpose” 
with relation to the office of county court 
judge sufficient to justify the use of county 
funds to pay the travel expenses of the 
judge in attending such seminar. May 11, 


1973; 073-163 


Appeal - To What Court When Convicted 
of Misdemeanor in Circuit Court Under 
Felony Information - Revised Article V, 
Secs. 3 (b) (1), 4 (b) (1) and 5 (b), Fla. 
Const.; Sec. 26.012 (1), F.S. 
To: Warner S. Olds, Public Defender, 
17th Judicial Circuit 

Where a defendant is charged with a 
felony in the circuit court and is convicted 
of a lesser included misdemeanor, an 
appeal from his conviction should be taken 
to the district court of appeal except, how- 
ever, that it should be taken to the Su- 
preme Court if by order of the circuit 
court it has directly passed upon the valid- 
ity of a state statute or treaty or construed a 
provision of the state or federal consti- 
tution. June 22, 1973; 073-234 


Circuit Court Clerk and County Comp- 
troller — Respective Duties Under Special 
Act Dividing the Duties of the Circuit 
Court Clerk - Sec. 197.425, F.S. 1971; 
Secs. 99.161 (8) (c), (2) (3) and 136.02 (2), 
F.S.: Sec. 197.271, F.S., 1972 Supp.; Chs. 
30494, 30495, 30639, Laws of Florida, Spe- 
cial Acts of 1955; Ch. 72-268, Laws of 
Florida; Ch. 72-407, Special Laws of 
Florida; Sec. 16, Revised Article V, Fla. 
Const. 


To: Clyde L. Heath, Clerk of the Circuit 
and County Courts, 17th Judicial Circuit 

When the duties of the office of circuit 
court clerk are divided by special law 
between a circuit court clerk and a county 
comptroller, the circuit court clerk should 
continue to perform the duties of the office 
that are related to the operation of the judi- 
cial system or that were assigned to the 
office of the clerk as an adjunct of the court 
system, and the county comptroller should 
perform the duties of the office that might 
be termed “non-judicial” in nature, 
including the following: (1) monthly 
reports of county funds on deposit, as 
required by Section 136.02 (2), Florida 
Statutes; (2) sales of lands for taxes and 
issuance of tax deeds under Section 
197.271, Florida Statutes 1972 Sup- 
plement; and (3) filing reports of campaign 
contributions and expenditures under Sec- 
tion 99.161 (8) (c), Florida Statutes. The 
circuit court clerk should continue to 
maintain the special county law library 
fund into which the $2.50 filing fees on 
civil suits filed in the circuit and county 
courts are deposited. June 11, 1973; 073- 
213 


Grand Juries -Secrecy of Proceedings 
~ Secs. 119.011, 119.07 (2) (a), 286.011, 
905.24, F.S. 
To: Joseph H. Weil, City Attorney, City 
of North Bay Village 

Communications addressed to the grand 
jury are confidential under Section 905.24, 
Florida Statutes, and are thus not open to 
public inspection under the exception to 
the Public Records Law, Section 119.07 
(2) (a), Florida Statutes. May 21, 1973; 073- 
177 


Deputy Clerk of Circuit Court -Ap- 
pointment, How Made, Necessity of Ac- 
ceptance-Appointment of Attorney - 
Secs. 28.06, 454.18 and 454.23, F-.S. 
To: Philip S. Shailer, State Attorney, 
17th Judicial Circuit 

An attorney may be a deputy clerk of 
the circuit court but he is forbidden to prac- 
tice law in this state while he is such 
deputy. 

An attorney, or other person, may be 
appointed as deputy clerk by letter of 
appointment addressed to him by the 
clerk. 

However, the addressee of such a letter 
must take some action which indicates his 
acceptance of the appointment before he 
actually becomes a deputy clerk. May 2, 
1973; 073-140 
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Cattle Breeding As A Tax-Sheltered Investment 


High bracket taxpayers, desir- 
ous of reducing their yearly tax 
bills, seem to be in constant 
search for “‘tax shelters” —those 
investments eligible for some 
form of special tax treatment 
which permit investors to reduce 
or defer their current income 
taxes. Among the most common 
tax shelters are oil ventures, real 
estate investments, equipment 
leasing and farm investments, 
including the subject of this 
note—cattle breeding. 

The special tax treatment for tax 
shelters may take one or a combi- 
nation of several forms—credits, 
deductions, exclusions—and may 
result in reducing taxes outright, 
deferring taxes for a short period 
or indefinitely, or converting or- 
dinary income to capital gains. 
Some tax shelters are the result 
of deliberate attempts to stimulate 
investment in particular situa- 
tions, such as oil and gas ventures 
and low income housing. Others 
are not designed as investment 
incentives and are caused by tax 
rules which are sound in normal 
situations, but which can be 
exploited by investors. Cattle 
breeding does not appear to have 
been a deliberately intended tax 
shelter. The special tax rules 
which make it such apparently 


Harry H. Root III is with the 
firm of Shackleford, Farrior, Stal- 
lings & Evans in Tampa. He holds 
a J.D. degree from the University 
of Florida and an LL.M (Taxation) 
from New York University. 

All opinions expressed in this 
article are those of the author and 
do not necessarily reflect the opin- 
ions of the Tax Section. Mr. Root 
writes Tax Law Notes this month 
on behalf of the Tax Section, 
Samuel C. Ullman, editor, and E. 
Jackson Boggs, chairman. 
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arose in order to simplify the 
bookkeeping requirements of far- 
mers; yet these rules are also 
available to the passive cattle 
investor. 

Because it was felt that certain 
tax shelter rules were being 
abused, Congress included in the 
Tax Reform Act of 1969 numerous 
provisions which limit the tax 
benefits previously derived from 
certain tax shelters. Several of the 
reforms affected investment in 
cattle breeding as a tax shelter. 
Despite such changes, cattle 
breeding remains an attractive tax 
shelter for certain high bracket 
taxpayers willing to take fairly 
substantial risks. 

While the tax rules discussed 
herein apply as well to the resi- 
dent cattle farmer, this article will 
deal primarily with the cattle 
breeding programs available to 
the “absentee” owner. 


Cattie Breeding Operations 


For the uninitiated, the follow- 
ing definitions relating to cattle 
breeding may be of some 
assistance: 


Calf—an animal under 12 
months of age. 

Yearling—an animal ranging 
in age from 12 to 24 
months. 

Heifer—a 
animal. 

Cow—a mature female ani- 
mal that has already had 
one calf. 

Bull—a mature male animal. 


Steer—a__ castrated =male 
animal. 


Cull—an animal inferior for 
breeding purposes and 
removed (or “culled’’) 
from the herd. 


Cattle breeding programs may 
take a variety of forms, including 


young female 


professionally managed individ- 
ual programs, limited partner- 
ships and joint venture ranches. 
In any such program, the in- 
vestor purchases an interest in 
a breeder cattle herd which is 
managed by the promoter or 
agent. In a typical program, the 
agent provides or arranges for the 
purchase of the herd, land and 
water for grazing, feeding and 
supervision of the herd, breeding 
services, veterinary care, culling 
and marketing, all for a manage- 
ment fee or participation in the 
herd. 

A typical program is initiated by 
the investor purchasing a herd of 
bred cows. The gestation period 
for cows is approximately nine 
months and they will normally 
rebreed within three months after 
dropping a calf. An annual calf 
crop of around 85% can be 
expected with a mortality rate of 
approximately 4%. Once weaned, 
the bull or steer calves are sold 
and the heifer calves are retained 
to increase the herd. From time 
to time, certain animals are culled 
from the herd because of age, 
failure to bear calves or other 
undesirable characteristics. Heif- 
ers are generally bred when they 
are 18 months to two years old. 

As a result of these breeding 
characteristics, an original herd of 
100 bred cows will normally 
increase to over 300 head 
between the fifth and sixth years, 
the time usually suggested for 
selling the herd. 

Prices per head may range from 
$200 for commercial breeding cat- 
tle to over $600 for registered 
purebred cattle. Most programs 
available require a minimum 
purchase of 25 to 50 head. The 
purchase of a breeding herd can 
be highly leveraged; in some 
cases up to 90% of the purchase 
price being financed. Annual 
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maintenance costs generally vary 
from $50 to $160 per head. 

Certain risks involved in cattle 
breeding investments should be 
considered. Losses can occur from 
disease, poor rate of birth, adverse 
weather, rustlers and market fluc- 
tuations. 


Tax Benefits 


As tax shelters, cattle breeding 
programs are designed to provide 
investors with current deductions 
while raising the herd and capital 
gains upon its sale. This is 
achieved through several tax rules 
applicable to cattle breeding: 

1) Cash method of account- 
ing. Because investors in cattle 
breeding herds are deemed to 
be engaged in the business of 
farming,! they are entitled to elect 
the cash method of accounting 
and thereby take deductions 
against ordinary income for their 
expenses of operating, maintain- 
ing and raising the herd.? Such 
expenses are not required to be 
capitalized or inventoried, except 
for the cows initially purchased. 

(2) Capital gains. Cattle held 
for breeding purposes for 24 
months or more qualify as Section 
1231 property,’ with gains from 
the sale of such cattle generally 
being taxed as long-term capital 
gains, subject to recapture of 
depreciation taken on purchased 
cattle. Sales of bull calves after 
weaning are not eligible for Sec- 
tion 1231 treatment and result in 
ordinary income. 

The above two features provide 
the basic tax shelter benefits for 
cattle breeding operations. If, for 
example, $100 is spent in each of 
the first two years in raising a calf 
born in the first year and sold in 
the third year for $300, there is 
a $100 economic gain. Under 
usual business accounting meth- 
ods the yearly expenditures 


would be capitalized and offset 
against the sale price in the third 
year, resulting in a taxable gain 
of $100 in the third year. This 
would be treated as ordinary 
income if held for sale to cus- 
tomers. For a 50% bracket tax- 
payer, this would mean no tax 
deductions in the first two years 
and a $50 tax in the third, for a 
net after tax profit of $50. Because 
of the special treatment accorded 
cattle breeding, $100 can be 
deducted from other ordinary 
income in each of the first two 
years, for a tax savings of $50 in 
each year at 50%, with a capital 
gain of $300 in the third year, 
resulting in a tax of $75. The cattle 
breeder thus has an after tax profit 
of $125, or $75 more than if the 
transactions were treated in the 
conventional manner. 

(3) Depreciation. With respect 
to cattle purchased for breeding 
purposes, the investor can take 
depreciation deductions. With 


some limitations, the breeding 


herd is eligible for the 20% first 
year depreciation allowance on 
the first $20,000 of cost to a joint 
return taxpayer® and for acceler- 
ated depreciation methods on the 
balance. No depreciation is 
allowed for cattle raised after the 
initial purchase. A depreciable 
life of five to seven years is gener- 
ally used. 


(4) Investment credit. Again 
with certain limitations, pur- 
chased breeding cattle are eligi- 
ble for the investment credit.® 
The amount of the credit 
depends upon the useful life of 
the cattle with a maximum of 7% 
of their cost. Disposition of the 
cattle prior to the expiration of 
their useful lives may result in a 
recapture of the credit. 

The result of these tax rules is 
that the investor is able to take 
substantial deductions (or credits) 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FLA. 33901 


(813) 334-0810 
if mo ans. call (613) 334-1338 


against ordinary income in the 
early years, sheltering nonfarm 
income and deferring taxes until 
the later sale of the herd and then 
receiving capital gain treatment. 
Although generally there is no 
positive cash flow from the breed- 
ing program itself until the sale, 
the investor may, depending upon 
how he has leveraged his invest- 
ment, his tax bracket and other 
factors, be able to secure tax 
benefits in the first year that result 
in a positive cash flow. 


Tax Hazards 


This area is not free of tax 
hazards, however, and the inves- 
tor must be aware of the fol- 
lowing: 

(1) Depreciation recapture. 
Breeding cattle is subject to the 
depreciation recapture rules 
which would require the investor 
to treat as ordinary income his 
gain on the sale of purchased cat- 
tle to the extent of depreciation 
taken.’ The recapture rules do not 
apply to the sale of raised cattle. 

(2) Excess deduction rule. In 
any year in which the investor 
may have nonfarm income ex- 
ceeding $50,000 and farm losses 
exceeding $25,000, such 
losses, although still currently 
deductible, may be subject to 
recapture in later years. The 
excess losses must go into an 
excess deduction account (EDA) 
for the taxpayer, which may be 
reduced by farm income in sub- 
sequent years. Upon the sale of 
farm recapture property (which 
includes breeding cattle held for 
more than 24 months), the inves- 
tor’s gain will be treated as ordi- 
nary income to the extent of his 

(3) Tax preference. The long 
term capital gain deductions are 
tax preference items which are 
subject to a possible 10% tax and 
which may also have adverse 
effects on a taxpayer’s utilization 
of the 50% maximum tax on 
earned income. 

The following brief example 
demonstrates how income can be 
sheltered and deferred through an 
investment by a 50% bracket tax- 
payer in a cattle breeding herd: 
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Assumptions 


Tax Benefits 
Original Purchase 


Interest expense 
Maintenance expense 
Depreciation 
Loss on culls 
Mortality loss 
Deductions 
Income for bull calf 
sales 
Net Loss (shelter) 
Tax benefit at 50% 
Net after-tax cash outlay 


—100 head of bred cows 
at $300 per head, pay- 
able 20% down with bal- 
ance in 4 equal annual 
installments with in- 
terest at 10%. 

—80% annual crop, 4% 
mortality, cull rate at 
6% per year. 

—annual fee of $55 per 
heifer between 12 and 24 
months and $90 per cow, 
no charge for calves 
under 12 months. 

—5 years straight line 
with salvage value at 
$100. 


$300 each 
180 each 
100 each 
90 each 


Breeding Assumptions 


Maintenance Costs 


5% Year Summary 
Depreciation 


Receipts 
Proceeds on sale of herd— 
200 cows at $300 
65 heifers at $180 
160 calves at $ 95 
Bull calf sales—5 years 
Cull sales—5 years 


Inventory Values 
Cows 
Yearling heifers 
Bull calves 
Heifer calves 


Culls 


1st Year 
Cash Disbursements 
Principal payments 
Interest 
Maintenance 


Cash Receipts 
Bull calf sales 
Cull sales 

Net Cash outlay 


Its Future As Tax Shelter 


Even after the changes of the 
Tax Reform Act of 1969, many tax 
sheltered investments are avail- 
able and have been subject to con- 
siderable criticism as providing 
unfair benefits to wealthy tax- 
payers. On April 30, 1973, the 
Nixon Administration submitted 
tax reform proposals to the House 
Ways and Means Committee, 
which included two proposals 
designed to eliminate some of the 
distortions and unfairness of tax 
shelters. If adopted by Congress, 
these proposals should have a 
substantial effect on cattle breed- 
ing as a tax sheltered investment. 


The first proposal is to replace 
the existing minimum tax on tax 
preferences with a minimum tax- 
able income (MTI) provision to 
deal with certain exclusions. The 
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50% of estimated 


Loss 


Original purchase price 


Interest 


Maintenance 


Economic gain 


Tax benefits 


Tax benefits 5% years 
Tax on sale of herd 
Net tax benefits 

Net after tax profit 


MTI would prevent the combina- 
tion of these exclusions and 
itemized deductions from offset- 
ting more than one-half of a 
taxpayer's income. Among the ex- 
clusions considered as tax prefer- 
ences under MTI would be the 
long-term capital gain deduction, 
which would be added to Section 
62 adjusted gross income to arrive 
at a taxpayer's expanded adjusted 
gross income (EAGI). From EAGI 
will be subtracted certain per- 
sonal deductions and exemptions 
and $10,000 to find the taxpayer’s 
MTI base, which is then divided 
by two, resulting in his MTI. If 
MTI is greater than his normal 
taxable income, the graduated 
income tax rate will be applied 
to MTI to determine the tax- 
payer's tax liability. 

Of perhaps greater effect on cat- 
tle breeding investments is the 
second proposal providing a limi- 


tation on artificial accounting 
losses (LAL). The LAL proposal 
deals with deductions clearly 
associated with the production of 
income in some future year. Spe- 
cifically mentioned deductions 
are intangible drilling expenses, 
construction interest and taxes, 
accelerated depreciation on real 
estate and prepaid feed expenses. 
Under the LAL proposal, affected 
deductions would be specifically 
identified by regulation and 
would presumably include ex- 
penses of raising breeder cattle, 
since they relate to some future 
expected profit and have little or 
no relation to a taxpayer's current 
income. To the extent that such 
deductions exceed net income 
related to the investment, they are 
disallowed and required to be 
deferred, to be offset against 
related net income in subsequent 
years. Thus, if LAL is adopted and 
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breeder cattle raising expenses 
are included among the “ac- 
celerated” deductions, the tax 


shelter for current expenses 
would be largely eliminated. 
Whether the deferred expenses 
will be allowed upon the sub- 
sequent sale as ordinary income 
deductions is not entirely clear, 
but there is some indication that 
they might be added to the 
adjusted basis of the cattle. This 
could result in a reduction of capi- 
tal gains rather than a deduction 
from ordinary income. 

There is, of course, no certainty 
that the Administration’s propos- 
als will be adopted in the form 
presented, particularly with the 
effect they will have on incentives 
to invest in the tax shelter areas. 
It is not anticipated that any 
reforms in this area will become 
effective during 1973. An investor 
interested in a cattle breeding 
investment for the fall of 1973 can 
reasonably expect the existing 
tax rules to apply to such invest- 
ments. 


Footnotes 


1The investor musi engage in the cattle 
breeding activities with the objective of 
making a profit. See Int. Rev. Code of 
1954 § 183 and Treasury Regulations there- 
under for “hobby loss” rules. 

2Treas. Reg. §1.162-12, which provides 
that a farmer who operates his farm for 
profit may deduct all his ordinary and 
necessary expenses, including feed and 
other costs connected with raising live- 
stock. 

3Int. Rev. Code of 1954 §1231(b)(1) & 
(3). Prior to the Tax Reform Act of 1969, 
breeding cattle held only 12 months were 
eligible for §1231 treatment. 

“Prior to the Tax Reform Act of 1969, 
it was not an uncommon practice to 
exchange bull calves for heifers in order 
to achieve a tax-free buildup of a herd. 
The Treasury apparently never recog- 
nized such exchanges as eligible for tax- 
free exchange treatment under §1031, and 
Congress in 1969 specifically provided 
that livestock of different sexes are not 
property of like kind. Int. Rev. Code of 
1954 § 1031(e). 

5Int. Rev. Code of 1954. 

®Int. Rev. Code of 1954 §48(a)(6). 

7Int. Rev. Code §1245. Prior to 1969, 
livestock was excluded from the recapture 
provisions of §1245. 

®Int. Rev. Code of 1954, added by the 
1969 Tax Reform Act. 

®*Int. Rev. Code of 1954 §56-58. 

19 nt. Rev. Code of 1954, §1348. 

11For simplicity, the example does not 
deal with accelerated depreciation or the 
investment tax credit which, if available 
and used, would increase the tax losses 
on shelters but which would to some 
extent be recaptured upon sale of the herd. 


ENVIRONMENTAL 


GERDE 


With two “teeth-cutting” years 
now behind it, The Florida Bar’s 
Environmental Regulation Com- 
mittee looks forward to a produc- 
tive year. 

Chairman Jerry W. Gerde of 
Panama City and Vice-Chairman 
Guy S. Emerich of Punta Gorda 
met July 27 in Tallahassee at the 
annual committee chairmen’s 
organizational meeting. The deci- 
sion to offer a monthly column to 
the Bar Journal was made, after 
an offer of assistance and encour- 
agement from Vice-Chairman 
Joseph Z. Fleming of Miami. 

In consequence, any Bar 
member with news of a significant 
judicial (or other) development in 
the environmental law field is 
invited to contact Gerde, Emerich 
or Fleming immediately. 

As a second “area of endeavor” 
during the year ahead, the com- 
mittee is in the process of contact- 
ing selected county and city 
attorneys. 

The intent is to learn if there 
is perhaps interest on the part of 
county and city attorneys for short 
seminars on new environmental 
legislation; if so, members of 
the committee would conduct 
perhaps half-day seminars in 
areas around the state where 
requested. 

Again, interested lawyers are 
requested to contact the chairman 
or vice-chairmen of the Environ- 
mental Regulation Committee. 


Canal Case 


By the time you read this, the 
Cross-Florida Barge Canal 
cases—with their tremendous 
precedent-setting potential—will 
have been decided by U.S. Dis- 
trict Judge Harvey Johnson. 

The final testimony was taken 
August 22, and closing arguments 
were completed on August 24. 
Judge Johnson, visiting from 
Omaha, announced that he was 


returning to Omaha to review the 
testimony and arguments before 
rendering a decision. 

At issue, of course, is not only 
the pragmatic question whether 
there will be a canal across 
Florida’s midrift, but also the 
legal issues including the effects 
on proposed development in 
Florida of the Federal Water Pol- 
lution Control Act (33 U.S.C. 
§466g(c)(1)) and the National 
Environmental Policy Act (Public 
Law 91-190). 

For those interested, a copy of 
the opinion in Environmental 
Defense Fund, Inc., et al., v. 
Corps of Engineers, et aall., 
#71-652-Civ.J, will be available 
from the clerk of the U.S District 
Court for the Middle District of 
Florida. 

Also by the time these notes 
appear, the Wetlands Legislative 
Conferences will have been held 
(September 6-8) in Miami Beach, 
hosted by the Florida Wildlife 
Federation. 

Much of the proposed wetland 
legislation to be offered to the 
1974 Florida Legislature will be 
reviewed and put in final form. 
At stake may be the future of 
thousands of acres of “marsh” 
and wetlands—freshwater and 
coastal—that remain still 
undeveloped feature of our 
Florida landscape. Participants in 
the conference included Gov. 
Askew, Commissioner Doyle 
Connor, Sen. W. D. Childers and 
Reps. Terrell Sessums and Guy 
Spicola. 


Environmental Law Notes is 
expected to be a monthly feature 
of the Journal to keep members 
of the Bar informed about that 
growing field of law and litigation. 
Jerry W. Gerde of Panama City, 
chairman of the sponsoring 
Environmental Regulation Com- 
mittee, is its first editor. 


THE FLORIDA BAR JOURNAL 


> 
4 
4 
: 
aie 
x 
2 
: 
4 
j 
3 
3 
4 


YOU 


could losing 
important case! 


If you are not using 3m brand products in 
your IBM word processor, YOU ARE! 


Consider one of the most important cases in 
your day to day business activities — office 
efficiency. One tenth of the Florida barristers 
using IBM's MTST/MCST in their offices have 
found greater efficiency in using 3m Scotch 
brand products from Data Devices Supply. Here's 
what they considered: 


(COST) You save 30% of the price of your 
tape cartridges and mag cards by 
using 3m from Data Devices Supply. 


(QUALITY) Not only do you save 30%, but 
you give up absolutely nothing in 
quality and performance. IBM and 
3m tapes and cards are identical as 
far as your operators and machines 
are concerned. 


QUANTITY (GUARANTEE) In addition, we warrant your 

100’ length complete satisfaction. Simply fill out 

: the coupon below. SEND NO MO.- 

tng : NEY. If, after you have used the 

MAGNETIC CARD HOLDER products, you are not completely 

BOXES OF 25 1-3 4-9 10-29 satisfied, simply return them to us. 

You will not be billed. We are hap- 

Your price less 10% for prompt payment (10 days dissatisfied customer. We guarantee 
from invoice) you won't be either! 


ont 


1010 Executive Center Drive 
Suite 269 
Orlando, Florida 32803 


We would like to try your offer. We understand that if not completely satisfied, we may return 
the products and there will be no charge. Please send 3m MTST/MCST C7 Tapes Cards 


ft. cartridges and/or boxes of 25 cards and holders 


(QUANTITY) (LENGTH) (QUANTITY) i 


FIRM NAME 
ADDRESS 


ATIN. 
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Office Machine Technology 


This article seeks to acquaint 
members of the Bar with products 
or systems which are designed to 
create or improve efficiency in the 
practice of law. A number of 
lawyers already use one or more 
of these products; however, the 
Economics of Law Practice Com- 
mittee feels that it is in the best 
interest of legal economics to 
inform all lawyers about the 
availability of some of these prod- 
ucts. It may be trite to repeat 
it, but “a lawyer’s time is his stock 
in trade.” Consequently, anything 
that operates to increase the use 
of his time should serve to 
increase his economic well-being. 

No brand names will be given 
in an attempt to be impartial. 
Information as to specific pro- 
ducts can be obtained by contact- 
ing the Economics of Law Prac- 
tice Committee or the author. 

It is often said that the tele- 
phone is the lawyer’s right hand. 
Others have said that the instru- 
ment is the greatest detriment to 
efficiency. However, no lawyer 
would be without one. Two 
specific products or services can 
decrease the cost of telephone ser- 
vice. One is the use of the so- 
called “WATS” line for long dis- 
tance calls. This service is avail- 
able from most telephone com- 
panies covering either state, 
regional or national areas. The key 
factor in savings with a WATS line 


This column is written this 
month by Walter Taylor Moore III 
of Tallahassee on behalf of the 
Economics of Law Practice Com- 
mittee, Samuel S. Smith, Miami 
Beach, chairman. Moore holds the 
JD degree with honors from the 
University of Florida and is also 
a CPA. He practices with Smith, 
Moore & Huey, P. A. 
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is the flat monthly charge for long 
distance calls regardless of the 
number of calls made. The tele- 
phone company charges a flat rate 
for a certain number of hours of 
calls per month, depending on 
how much availability the cus- 
tomer wants. For law offices with 
a large volume of long distance 
calls, the WATS line can repre- 
senta significant savings in money 
and operator or secretarial time. 
Although many law offices pass 
long distance costs along to their 
clients, the WATS line can still 
be used by making a flat charge 
to clients for each call. I am sure 
that local telephone company 
business representatives will be 
happy to analyze a particular 
office situation and quote rates for 
the WATS line service. 

Another service which has 
reduced telephone costs in a 
number of law offices is the use 
of the so-called “‘inter-connect” 
equipment. This service involves 
the purchase or lease of telephone 
equipment from an independent 
company rather than the local 
franchised telephone company. 
The local company furnishes the 
lines to the office and the “inter- 
connect” company furnishes the 
specific equipment for the cus- 
tomer’s needs. Since the local 
company’s rates are governed by 
tariffs set by the Public Service 
Commission, the private rates are 
often less. Also, more different 
and varied types of equipment are 
available. Some special services 
are paging systems and music 
when a call is placed on a “hold” 
line. 


Word Processing 


Among business equipment 
manufacturers, the phrase, ““word 
processing center,” has become 


very popular. This refers to no 
more than a typist-type operation, 
but involves the use of various 
types of equipment. One of these 
is the central dictation system. 
This works most effectively 
when typists or secretaries are 
used in a “pool” arrangement 
rather than specifically assigned 
to one lawyer. Each lawyer has 
a dictating microphone which is 
connected directly to the typing 
station. Dictation is automatically 
picked up and typed without 
having to hand-deliver tapes. 
Whichever typist is not busy at the 
time performs the work, thus 
averaging out the workload. In 
combination with the central dic- 
tating system, automatic typewrit- 
ers with some sort of memory or 
playback capability are often 
used. These may consist of cards 
or electronic tape. Once the typist 
has typed a rough draft, the lawyer 
may correct, add to or amend, and 
the finished product is automati- 
cally typed at a far greater speed 
and with absolute accuracy. This 
type of equipment is excellent for 
briefs and other long documents 
which require extensive revision. 
It is also very useful for repetitive 
type letters, etc., collection letters 
and forms such as deeds, articles 
of incorporation and others. There 
is a great variety of this type of 
equipment on the market, each 
with a_ different cost and 
capability. 

One new development in the 
typing area is the “‘self- 
correcting” typewriter. This is a 
standard typewriter with a sec- 
tionalized ribbon. If the secretary 
makes an error, all she does is 
back up, hit the error key and the 
typed letter is lifted off the paper 
without a trace. The carriage does 
not move after this operation so 
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that it is in the correct position 
to type the correct letter. 

Just as with other types of 
equipment, the office copier mar- 
ket has become quite competitive. 
There is a copier available with 
a speed, quality of reproduction, 
and cost to fit most any pocket- 
book. Most copiers are still avail- 
able primarily ona lease basis, but 
a good number of copiers are also 
available for purchase. 


Computers 


Once a luxury for only the very 
large law factory, the computer 
has recently become available to 
even the smallest of law offices. 
There are hardware and programs 
available for almost any operation 
in a variety of low cost applica- 
tions. The computer is _par- 
ticularly useful for accounting 
purposes and is used in a number 
of offices for timekeeping. The 
computer can handle and store 
and calculate a large amount of 
data, thus generating reports and 
statistics which can be extremely 
helpful in the management of the 
law office. If the cost is still too 
great for a particular office to have 
its own system, service centers are 
located in most areas and will per- 
form various operations at an 
extremely low cost, compared to 
manual preparation of the same 
data. 

The foregoing represents only 
a small sample of the new and dif- 
ferent types of equipment which 
the “technological revolution” is 
bringing to the lawyer. Lawyers 
should not blanketedly reject the 
use of new products, but should 
examine their capabilities and 
cost for a possible application to 
their office. Although the practice 
of law is a profession and not a 
business, when it comes to the 
management of the office and the 

roduction of legal services, 
awyers should adopt and use the 
equipment and techniques which 
are best suited to efficiently and 
economically producing those 
legal services for the benefit of the 
public and the Bar. 
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A Fable 


JUDGMENT LIENS IN WONDERLAND 


WHITE RABBIT: 


ALICE: 


WHITE RABBIT: 


ALICE: 


WHITE RABBIT: 


WHITE RABBIT: 


ALICE: 


“White Rabbit, a story which is curiouser 
than most is the fascinating tale of Florida 
judgment liens.” 


“Tell me, Alice; I’m all ears!” 


“You see, White Rabbit, if you sue in 
Florida and obtain a judgment, it is 
recorded in the Official Records Book in 
the county where the judgment was 
rendered.” (See Chapter 28.227, Florida 
Statutes) 


Then anyone who wants to search for a 
judgment against, for instance, Tweed- 
ledum or Tweedledee can look in the Offi- 
cial Records Book.” 


“So that creates a judgment lien. . . . Big 
deal!” 


“Noooo White Rabbit! Remember I told 
you that Florida judgment liens are 
curiouser than most anything? Well, in 
order to have a genuine 24 carat judgment 
lien, you must buy a certified copy of 
the judgment at the courthouse and record 
copy in the Official Records 
That’s the same book, would 
you believe, that the original judgment was 
recorded in! ! ! !” (see Chapter 55.10, 
Florida Statutes) 


“My gracious. . . . the copy goes in the 
same book with the original? Did the Mad 
Hatter dream up that system or did some 
lawyers do it?” 


“Well the copy counts for more than the 
original and they both go in the very same 
book. . .” 


“But it’s the copy which creates the lien? 
and the original counts for nothing?” 


“That's right, White Rabbit. Aren’t you glad 
that we have lawyers to figure out these 
clever ways to do things!” 


by Robert C. Scott 
Ft. Lauderdale 
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News and Notes 
Lawyers’ Title Guaranty Fund 


BOARD OF TRUSTEES ... The Board of 
Trustees of Lawyers’ Title Guaranty Fund met 
on October 12 in Gainesville. The board is cur- 
rently composed of the following members 


with the dates of expiration of terms as shown 
below: 


Term 
Expires 
June 30 


Pensacola 1975 
Quincy 1976 
Alfred T. Airth Live Oak 1974 
John S. Duss, III Jacksonville 1975 
Charles A. Savage Ocala 1975 
William H. Wolfe Clearwater 1976 
Alfred E. Hawkins Daytona Beach 1975 
W. Henry Barber, Jr. Gainesville 1976 
O. B. McEwan Orlando 1976 
George T. Dunlap III Bartow 1975 
H. N. Boureau Miami 1974 
Richard S. Sparrow Sarasota 1974 
Paul Game, Sr. Tampa 1975 
J. Ernest Collins Panama City 1976 
Harold G. Maass Palm Beach 1974 
Robert F. Sauer Key West 1974 
Martin F. Avery, Jr. Fort Lauderdale 1976 
Thomas L. Henderson Titusville 1974 
William A. Oughterson Stuart 1976 
William L. Stewart Fort Myers 1974 


Circuit Trustee City 


lst Richard H. Merritt 
William D. Lines 


NEW AREA FIELD REPRESENTATIVE 
. . » Robert T. Hamrick has assumed the du- 
ties of area field representative for Lawyers’ 
Title Guaranty Fund. Mr. Hamrick is respon- 
sible for Fund services in the 11th, 15th, 16th 
and 17th Judicial Circuits comprised of Dade, 
Palm Beach, Monroe and Broward Counties, 
respectively. This area was formerly served by 
Stanley Gray, who has been transferred to Fund 
headquarters. Mr. Hamrick was born in Bank- 
head, Alabama. He attended 
high school and college in 
Mississippi. Until two years 
ago, Mr. Hamrick worked for 
General Electric in Missis- 
sippi where he was attached 
to NASA and in charge of 
the operation and personnel 
involved with tours of the 
Mississippi space program 
test facility. He also arranged 


exhibits and lectured on the Apollo-Saturn 
program. His immediate past position was pub- 
lic relations director of a Miami hospital where 
he edited and supervised production of publi- 
cations and coordinated communications, spe- 
cial events and activities. He has been a 
member of the South Miami and South Dade 
Chambers of Commerce, the Shrine Club and 
the Lions Club. 


FUND MEMBER MEETING ... A luncheon 
meeting for Fund members of St. Johns County 
was held at the Quality Court Inn in St. Augus- 
tine on July 26. Fund trustee for that area, 
Alfred E. Hawkins of Daytona Beach, pre- 
sented the new Fund title base directive for 
St. Johns County. This directive should help 
Fund members in that county serve their 
clients more effectively. Area Field Represen- 
tative Harry K. Holcomb also attended. 


ABA STANDING COMMITTEE ON LAW- 
YERS’ TITLE GUARANTY FUNDS... 
The ABA/LTGF Committee held a meeting in 
Washington on August 4, in conjunction with 
the annual meeting of the ABA. Philip Kappes 
of Indianapolis, Indiana, presided. It was 
reported that the committee is assisting a task 
force of the National Association of Insurance 
Commissioners to prepare a model title insur- 
ance code and that the committee will draft 
a model title insurance code for consideration 
which would recognize the legal services, as 
well as the services of the surveyor, real estate 
broker and lender, used in writing title insur- 
ance as being a noninsurance function and not 
part of the business of title insurance. 


The committee will also consider drafting 
a position paper on the need for laws to require 
a legal description index of public land records. 
It was further reported that the National Con- 
ference of Commissioners on Uniform State 
Laws is drafting a uniform land transaction 
code, that Professor Poland, Indiana University 
School of Law, is drafting uniform title stan- 
dards, that Senator Brock of Tennessee had 
filed Senate Bill $.2228 to provide for greater 
disclosure of the nature and costs of real estate 
settlement services, and that Senator Proxmire 


of Wisconsin had filed Senate Bill $.2288, cited 
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as the “Closing Cost Reduction Act of 1973.” 
G. Robert Arnold, J. Ernest Collins, O. B. 
McEwan, Paul J. Stichler, and William H. 
Wolfe from Florida attended the meeting. 


TITLE NOTE BY A FUND ATTORNEY... 
“Mortgage Foreclosure-Venue” 


The Florida general law is that a foreclosure 
of a mortgage on real property must be brought 
in the county where the land lies. This is 
because the suit is primarily directed against 
the mortgaged property and is a quasi in rem 
suit. Cohen v. Century Ventures, Inc., 163 So. 
2d 799 (2d D.C.A. Fla. 1964); Georgia Casualty 
Co. v. O'Donnell, 147 So. 267 (Fla. 1933). 

Under Sec. 702.04, F.S., when a mortgage 
includes lands lying in two or more counties, 
it may be foreclosed in any one of the counties 
and all proceedings shall be had in that county 
as if all the mortgaged land lay therein, except 
that notice of the sale must be published in 
every county wherein any of the lands to be 
sold lie. 

If a plaintiff holds two separate mortgages 
securing separate debts on properties in two 
counties, the plaintiff cannot bring one suit in 
one of the counties to foreclose both mortgages. 
A foreclosure complaint must be filed in each 
county. Sec. 702.04, F.S., speaks of a single 


mortgage covering land in more than one 
county and not separate mortgages by same 
mortgagor to a single mortgagee on properties 
in two or more counties. 

While no Florida case was found on the 
matter, the rule in some jurisdictions having 
statutes similar to Sec. 702.04, F.S., is that if 
separate mortgages given on lands in two or 
more counties are given to secure a single debt, 
the suit may be filed in any one of the counties 
where the mortgaged land lies to foreclose 
against the land in the other counties also. The 
reason for this is that where two instruments 
are executed at the same time having reference 
to the same transaction, they are to be con- 
strued as though there was but one instrument. 
Bank of Commerce v. Williams, 69 Pac. 2d 525 
(Wyo. 1937). 

In JONES ON MorTGAGES, Sec. 352, it is stated 
that when several mortgages are made to differ- 
ent parcels of land to secure one and the same 
debt, they constitute one mortgage, their unity 
is determined by the debt secured, and an 
action may be maintained in any county in 
which any part of the land is situated which 
is secured by any one of the several mortgages. 

However, the foreclosure of several mort- 
gages upon land in several counties securing 
specific separate portions of a total debt must 
be foreclosed in the respective counties. 42 
C.J., Mortgages, Sec. 1528. 


By the Staff of Lawyers’ Title 
Guaranty Fund 
Adv. 
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News of the Local and State Judiciary 


Several new county and circuit 
judgeships around the state were 
created by the state legislature during 
its 1973 session, a procedure provided 
under the new Article V of the Con- 
stitution. 

The new circuit judges include 
Royce R. Lewis, Ft. Pierce, a former 
municipal judge, for the Nineteenth 
Judicial Circuit, and Robert G. Stokes 
for the Tenth Judicial Circuit. 

Dade County received three new 
county judges. They are Calvin R. 
Mapp, Henry L. Oppenborn, Jr., and 
Meek R. Robinette. Mapp is a former 
Eleventh Circuit assistant state at- 
torney; Oppenborn, a Miami native, 
graduated from the University of 
Miami in 1960, and Robinette has 
served as an assistant U.S. Attorney 
since January 1973. They were sworn 
into office by Chief Judge Thomas E. 
Lee on August 1. 

Other appointments announced by 
Governor Askew include: George E. 
Edgecomb, Tampa, as the additional 
county judge for Hillsborough Coun- 
ty; Charles D. McClure, third county 
judge for Leon County; Chester B. 
Chance, Alachua County judge, and 
William R. Swigert, county judge for 
Marion County. Chance is a former 
part-time public defender and 
Swigert has been serving as mayor of 
Ocala since 1969. 

Also named was Alexander D. Hall, 
Jr., St. Cloud, to the second county 
judgeship position in Osceola 
County. He had practiced in the 
county for 21 years and is also a former 
small claims and municipal judge. 
John E. Hankal was appointed by the 
governor to the county judgeship 
created for St. Johns County. The 
judgeship to which Hankal has been 
named is in addition to that held by 
veteran St. Johns County Judge 
Charles C. Mathis, Jr. Hankal will 
hold that post until 1975. The new 
judge had been an assistant public 
defender immediately prior to the 
appointment. 
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President Nixon nominated and 
the Senate confirmed Judge John A. 
Reed, Jr., of West Palm Beach to be 
a U.S. judge for the Middle District 
of Florida. Judge Reed was sworn in 
August 14 in Orlando, where his 
office will be in the Federal Building. 
He formerly was judge of the Florida 
Fourth District Court of Appeal. 


Miamian Wilkie D. Ferguson will 
serve as judge of Industrial Claims as 
a result of an appontment by Gover- 
nor Reubin Askew and Ben Patterson, 
labor division director of the Florida 
Department of Commerce. Ferguson 
will serve Dade and Monroe 
Counties. 


Thomas H. Barkdull, Jr., has been 
re-elected chief judge of the Third 
District Court of Appeal in Miami, 
and re-elected to a six-year term on 
the Judicial Qualifications Commis- 
sion. 


Circuit Judge Herboth S. Ryder of 
Tampa has been named by Governor 
Askew as chairman of the state Drug 
Abuse Advisory Council. 


Judge John T. Wigginton of the 
First District Court of Appeal in 
Tallahassee will retire effective 
December 31. He was appointed a 
member of the court when it was 
created July 1, 1957. He made the 
announcement in July to allow ample 
time for the selection of a replace- 
ment, he said. 


In a special ceremony on August 
3, Judge William Wade Hampton III 
was recognized for his 19 years of ser- 
vice to the City of Gainesville as judge 
of the municipal court. After 104 
years, the Gainesville City Court has 
been discontinued as a result of vol- 
untary action under the Judicial Arti- 
cle to the Constitution. 


Newly robed Judge John A. Reed, Jr., 
responds to hundreds of associates 
and friends who attended his investi- 
ture as judge of the U.S. District 
Court of the Middle District of 
Florida in Orlando on August 14. 


Judge Woodie A. Liles retired this 
month after an eight-year term with 
the Second District Court of Appeal 
in Lakeland. He served a term as chief 
judge of the court during that time. 
He will be practicing law in Tampa 
with the firm of Hobbs, Liles & de 
la Parte. 


Largo City Commissioners in July 
named former Justice of the Peace 
Joseph S.Clark as Largo’s new munic- 
ipal judge. Judge Clark filled the va- 
cancy created by the resignation of 
Richard B. Moritz. 


If participation in educational pro- 
grams is any indication, Florida 
judges have taken to heart Judge Ben 
Overton’s comment following the 
Florida Institute for the Judiciary in 
December 1972: “The effectiveness 
of our new system of justice will 
depend on the individual effort of 
each judge in expanding his judicial 
skills and knowledge.” 
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Not only did most of the circuit and 
county judges in Florida attend the 
Institute for the Judiciary, but many 
more spent two weeks this summer 
attending an intensive graduate judi- 
cial education program at the National 
College of the State Judiciary, Reno, 
Nevada. Eleventh Circuit Chief 
Judge Thomas E. Lee, Jr., served as 
a faculty member and Eighth Circuit 
Chief Judge John Crews was a faculty 
advisor. 

Some 87 judges from 27 states par- 
ticipated in the program. From the 
accompanying photos, it appears that 
most of them were from Florida. 


From left to right (back row) are 
Judges Arthur Maginnis, Miami; 
Elzie S. Sanders, Starke; Foye W. 
O’Steen, Mayo; Robert J. Shingler, St. 
Petersburg; James R. Holmes, Jr., Ft. 
Lauderdale; Bobby W. Gunther, Ft. 
Lauderdale; Edward P. Westberry, 
Jacksonville; Susan Harrell Black, 
Jacksonville; Don W. Davis, Madison; 
Frank N. Kaney, Orlando; Thomas T. 
Trettis, Naples; Robert Grable 
Stoutamire, Clearwater; Dan C. Ras- 
mussen, New Port Richey; (front row) 
Morton L. Abram, Ft. Lauderdale; 
Arden M. Siegendorf, Miami; Paul E. 
Esquinaldo, Key West; Joe Dan 
Trotman, DeFuniak Springs; Walter 
B. Lagergren, Pensacola. 


Also attending the National College of the State Judiciary were Judge Lewis 
B. Whitworth, Miami; and Judge William W. Henderson, Jr., Pensacola (right). 
Not pictured, but in attendance, were Judge Gordon A. Duncan, Jr., Jack- 
sonville, and Judge Gilbert A. Smith, Bradenton. 


Local Bar Association Activities 


Bay County Bar. New officers for 
this bar association are as follows: 
Franklin R. Harrison, president; Dick 
Smoak, vice president; and William 
M. Atkinson, Jr., secretary-treasurer, 
all of Panama City. 


East Pasco Bar. In coordination with 
VISTA, Stetson University Law 
School, Trilby Manor Community 
Center and Concerned Citizens of 
Pasco County, the East Pasco Bar 
Association is cosponsoring a program 
to offer free legal assistance to low- 
income residents in the area. The 
program, which began on August 29, 
provides a volunteer lawyer every 
Wednesday from 6-8:30 pm. Par- 
ticipating attorneys are: Charles D. 
Waller, John Rainey Council, Robert 
D. Sumner, Glen E. Greenfelder, Wil- 
liam Blount, Ronald J. Hoffer, Wil- 
liam G. Dayton, Bud Sheffey, E. 
David Tyner, Robert G. Young, and 
J. Marion Moorman. Stetson law stu- 
dents will work under supervision of 
the volunteer attorneys and assist in 
legal research and courtroom appear- 
ances. 
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Clearwater Bar. William Goza pre- 
sented a program entitled “Real 
Estate in the Roaring 20’s” at the Sep- 
tember 10 meeting of this local bar 
association. The meeting was held at 
the Fort Harrison Hotel in Clear- 
water. 


Clay County Bar. On June 27, in 
Green Cove Springs, 13 attorneys 
voted unanimously to form the Clay 
County Bar Association. Temporary 
chairman is Berwick Anderson. 
Richard Cobb, Eugene Durrance and 
Thomas McAnnally will prepare and 
propose a charter and bylaws for the 
new association’s operation. 


South Broward Bar. Jerome F. Pol- 
lock, Miramar city attorney, will serve 
as president of this local bar associa- 
tion for the year. Other officers are 
Jack F. Weins, vice president, Jack B. 
Packar, treasurer, and James F. 
Miller, secretary. 


South Miami Bar. This association 
began its fiscal year in July with the 
installation of officers. The new 


leaders are Lawrence C. Rice, pres- 
ident; Norman S. Pallot, vice pres- 
ident; M. Donald Drescher, secretary, 
and Sylvan Holtzman, treasurer. 
Senior Municipal Judge Constantine 
P. Lantz of South Miami was the in- 
stalling officer. Also taking office July 
13 were three new directors: William 
T. Moore, Robert E. Rutledge, Jr., and 
Alfred R. Palmer. They are serving 
along with Charles F. Mills and Don 
R. Livingstone. 


Volusia County Bar. Daytona Beach 
attorney C. Aubrey Vincent, Jr., was 
installed as president on August 2. 
DeLand attorney Thorwald J. Hus- 
feld was installed as president-elect, 
and Daytona Beach lawyers Ronald N. 
Johnson and Marshall H. Barkin were 
tapped as secretary and treasurer 
respectively. 


Lakeland Bar. J. Ron Smith will 
serve the Lakeland Bar Association as 
president this year, and William O. 
E. Henry is secretary-treasurer. 
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NEWS OF THE BENCH AND BAR—Partnerships & Associations 


Lawrence E. Dolan and Robert W. 
Peacock are no longer associated with 
the firm of Pierce, Lewis & Dolan. 
Their new address and new firm 
name is Dolan & Peacock, 1335 CNA 
Building, 255 S. Orange Ave., 
Orlando 32802. Their telephone 
number is 841-3013. 


Marvin J. Powers is now associated 
with the Law Offices of Chesley V. 
Morton and Associates, 604 S. E. Sixth 
Ave., Ft. Lauderdale 33301, phone 
524-0221. 


Byrd & Devitt, P.A., announces that 
John D. McKey, Jr., has become a 
member of the firm, and that the firm 
will continue practice under the name 
of Byrd, Devitt, Otto and McKey, P.A.., 
with offices remaining in Delray 
Beach. 


The Miami Beach law firm of 
Grover, Weinstein & Stauber, P.A., 
announces that Norman Ciment, for- 
merly judge of industrial claims for 
the Florida Bureau of Workmen's 
Compensation, has rejoined the firm 
as a partner. Also, Howard Freidin has 
become associated with the firm 
which will be known as Grover, 
Ciment, Weinstein & Stauber, P.A. 
Offices remain in the Lincoln Build- 
ing. 


Philip Selber, Simon W. Selber and 
Marilyn Selber have become partners 
and are engaging in the practice of 
law under the name of Selber & 
Selber at 427 Florida National Bank 
Bldg., Jacksonville 32202. The firm 
telephone number is 358-383 1. Lewis 
Ansbacher has left the firm and now 
practices at 2218 Gulf Life Tower, 
Jacksonville 32207, telephone 398- 
8352. 


John T. Ware, George M. Osborne 
and John W. Hamilton announce 
their association as partners for the 
general practice of law under the firm 
name of Ware, Osborne & Hamilton. 
Thomas M. Woodruff has become a 
member of the firm. Offices are 
located at Rutland Central Bank, 55 
Fifth St., S., St. Petersburg 33701, 
telephone 898-6767. 


R. L. Edwards became a member 
of the Miami professional association 
of Bradford, Williams, McKay, Kim- 
brell, Hamann & Jennings effective 
July 1. 
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William F. Beggs, Ernest L. Mas- 
cara and Joseph A. Vecchio, Jr., have 
formed a partnership for the general 
practice of law with offices at 2440 
E. Commercial Blvd., Ft. Lauderdale 
33308. Their telephone number is 
772-5132. The partners graduated 
from Stetson College of Law in 
January and were admitted to the Bar 
on May I, 1973. 


Jere Tolton has withdrawn from the 
firm of Smith, Tolton, Grimsley & 
Barron, and Thomas T. Remington 
has been elected a partner in the firm. 
The firm is now known as Smith, 
Grimsley, Barron & Remington and 
will continue to practice at 126 Eglin 
Parkway, N.E., Ft. Walton Beach, 
phone 243-8194. 


Chris C. Larimore, formerly of 
Shutts & Bowen, Miami, is now 
associated with William H. Garland 
and James A. Garland of the firm of 
Garland & Garland, 608 14th St., 
Bradenton 33505. 


Arthur I. Jacobs and Barry S. Sinoff 
announce the formation of a partner- 
ship to be known as Jacobs & Sinoff 
for the general practice of law at Suite 
214 Post Office Building, Fernandina 
Beach 32034. Their new telephone 
number is 398-4231. 


John W. Caven, Jr., has become 
associated with the firm of Coffman 
& Jones. The offices of the firm have 
been relocated to 2065 Herschel 
Street, Jacksonville 32203. The new 
firm telephone number is 389-5161. 


Frank G. Kurka, formerly general 
solicitor of the Seaboard Coast Line 
Railroad Company, has become coun- 
sel to the firm of Toole, Taylor, 
Moseley, Gabel & Milton at Suite 
1014 Barnett Bank B.dg. in Jackson- 
ville 32202. Gary A. Bubb has joined 
the firm as an associate. 


Samuel S. Forman has become 
associated with the firm of Hastings, 
Goldman & Baumberger, 315 Bis- 
cayne Building, Miami, telephone 
377-9481. 


The firm of Pavese, Shields, 
Garner, Haverfield &  Kluttz 
announces that James L. Cottrell has 
become a member of the firm and that 
G. Gordon Harrison, John F. Stewart 
and Diane L. Jensen have become 
associated with the firm. Harrison 


and Stewart will be located at the Fort 
Myers office, Suite 4-G, Lee County 
Bank Building, and Mrs. Jensen at the 
Cape Coral office, 1515 Cape Coral 
Parkway. 


Chester B. Chance has leit the firm 
of Wershow, Burwell, Chance & 
Wright as a result of his appointment 
by Governor Reubin Askew as county 
judge of Alachua County. Wayne M. 
Carroll and Jonathan F. Wershow 
have become partners in the firm, 
which will continue to practice under 
the name of Wershow, Burwell, Car- 
roll & Wershow, 204 S.E. First Street, 
Gainesville 32601, telephone 378- 
2541. 


Tully Scott, who left the practice 
of law after 18 years in West Palm 
Beach to teach psychology at Miami- 
Dade Community College in 1970, 
has returned to law practice. He is 
now associated with the law firm of 
Frates, Floyd, Pearson, Stewart, 
Proenza & Richman, P.A. His office 
is located at the branch office, Suite 
300, Miami National Bank Building, 
Miami 33138, telephone 377-0241. 


Ronald E. Young, formerly with 
Fisher & Phillips of Atlanta, is now 
associated with the firm of McGee, 
McGee & Ewing, with offices in the 
First Federal Savings and Loan Build- 
ing, Lake Worth, telephone 582- 
4435. 


As of September 24, Michael N. 
Gomes has become associated with 
the firm of Weck & Stone, P.A., 2769 
East Atlantic Blvd., Pompano Beach, 
33062. The firm telephone number is 
942-0910. 


Lynn M. LoPucki has joined the 
Gainesville firm of Schwartz, 
Schwartz & LoPucki. The firm has 
moved its offices to 901 N.W. 8th 
Avenue, Suite 2-D, Gainesville 
32601. The new telephone number is 
378-2681. 


The Atlanta patent law firm of 
Newton, Hopkins & Ormsby an- 
nounces that Robert B. Kennedy, 
former patent counsel for the General 
Electric Company, has become an 
associate of the firm. Offices remain 
in the Equitable Building. 


The law firm of Helliwell, Melrose 
& DeWolf, P.A., announces that Louis 


THE FLORIDA BAR JOURNAL 


ee 

2 

- 

bed 

= 

: 


Stinson, Jr., William E. Sadowski, 
Max F. Morris and José E. Martinez 
have become members of the firm. 
Marsha L. Lyons, formerly assistant 
U.S. attorney for the Southern District 
of Florida, and C. Richard Bennett, 
formerly assistant attorney general of 
the state, have become associates. 
The Miami office has relocated to the 
ninth floor, 1401 Brickell Avenue. 


The Orlando firm of Subin, Shams - 


& Rosenbluth announces _ that 
Seymour S. Ross has become an 
associate and that Thomas P. Moran, 
formerly director of professional and 
industrial relations for the Martin 
Marietta Corporation, is of counsel to 
the firm. Offices remain in Suite 670 
of the CNA Tower. 


Robert J. Landry recently became 
associated with the Attorney 
General’s Office in Tampa. He is 
located in the Stovall Building at 305 
N. Morgan St. 


Howard F. Scott and Michael N. 
Weiss announce the formation of Scott 
& Weiss, P.A. They are located at 28 
W. Flagler St., 301 Roberts Bldg., 
Miami 33130. The firm telephone 
number is 358-1500. 


Judge C. Luckey, Jr., Tampa, (fourth from left) was elected president of the 
Florida Public Defender Association at its annual meeting in Stuart August 
14. Other officers above are Louis O. Frost, Jr., Jacksonville, Frank H. White, 
St. Petersburg, executive committee members; Warner S. Olds, Ft. Lauderdale, 
treasurer; Luckey, Virgil Q. Mayo, Blountstown, immediate past president; 
John D. Southwood, Jacksonville, vice president; John Dale, Ft. Myers, presi- 
dent Investigators Association; Louis R. Bowen, Orlando, executive committee. 
Officers not pictured are Phillip A. Hubbart, Miami, president-elect; James 
A. Gardner, Sarasota, secretary; Robert E. Jagger, Clearwater, executive com- 


mittee. 


Walter A. Engdahl is now 
associated with Tylander, de Claire, 
Becker & Van Kleeck, 150 E. Palmetto 
Park Rd., Boca Raton. He formerly 
was with Willkie, Farr & Gallagher 
in New York City. He was admitted 
to The Florida Bar in May of this year. 


Office Openings and Removals 


John G. Fletcher II resigned as 
assistant Dade County attorney and 
opened an office for the private prac- 
tice of law on August 4. He is located 
at 4115 Park Ave., Coconut Grove 
33133, telephone 667-7868. 


Joseph Zallen announces the open- 
ing of an office for the practice of 
patent and trademark law at Interna- 
tional Building, 2455 E. Sunrise 
Blvd., Ft. Lauderdale 33304. His tele- 
phone number is 565-9506. 


Leon Pomerance, formerly of 
Evans, Thomas & Pomerance, 
announces the opening of his office 
for the general practice of law at 4052 
Gulf of Mexico Dr., Long Boat Key, 
Sarasota. His new telephone number 
is 383-3719. 


Stanley S. Stein has relocated his 
law offices to Suite 707 of the Bis- 
cayne Building in Miami. His new 
telephone number is 377-4200. 
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William L. Camper III, formerly 
assistant state attorney for the Second 
Judicial Circuit, opened his office on 
August 1 for the general practice of 
law at Suite 204 Pepper Building, 216 
S. Duval St., Tallahassee 32301. His 
telephone number is 222-2194. 


B. Anderson Mitcham has removed 
his office from the Tampa Federal 
Bank Building, and Richard H. 
McInnis, formerly assistant United 
States attorney for the Middle District 
of Florida, has become his associate. 
The new law firm, to be known as 
Mitcham & McInnis, is located at 
Suite 2901 First Financial Tower, 
Tampa 33602. The telephone number 
is (813) 229-7602. 


John Henninger and Dane E. 
DiSano announce the opening of 
offices at 1009 S. Fort Harrison Ave., 
Clearwater 33516, telephone 446- 
4107, and the formation of a partner- 
ship for the practice of law known as 
Henninger & DiSano. 


Hamilton & Bowden announces 
that Robert C. Lanquist and Charles 
F. Henley, Jr., have become members 
of the firm which continues the prac- 
tice of law at 1056 Hendricks Ave., 
Jacksonville 32207. Their telephone 
396-2394. 


After being in Live Oak for more 
than 44 years, 20 years of which, from 
1941 to 1961, he served as Suwannee 
County judge, John Melvin Hearn has 
moved to Lake County and estab- 
lished his office to continue practic- 
ing law at 858 Minneola Ave., Cler- 
mont. His mailing address is P.O. Box 
698, Clermont 32711. 


Milton V. Milich, retired immigra- 
tion judge, has opened a law office 
at 495 N.E. 15 1st Street, Miami 33162, 
telephone (305) 947-2815. 


Joseph T. Woodward announces the 
relocation of his law office to Suite 
203, Professional Building, 7311 S.W. 
62nd Avenue, South Miami 33143. 
His new telephone number is 666- 
5185. 


Simson Unterberger, who formerly 
practiced law in Philadelphia, Penn- 
sylvania, and who was admitted to 
The Florida Bar in May 1973, has 
opened an office for the practice of 
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law in Suite 201, The Legal Center, 
725 E. Kennedy Boulevard, Tampa 
33601. 


Jerry V. Wilkey has moved his 
offices to Suite 607 Catalonia Build- 
ing, 250 Catalonia Avenue, Coral 


Lawyers in the News 


Bruce Brown, a Florida State 
University law graduate from Tal- 
lahassee won the $250 first prize in 
the Nathan Burkan Memorial Com- 
petition, sponsored by the American 
Society of Composers, Authors and 
Publishers. The title of his essay was 
“Copyright Protection For Perfor- 
mance Styles.” Students submitted 
papers from law colleges around the 
nation. Brown was president of the 
1970-71 law class at F.S.U. and 
received the Quantum Meruit Award 
as outstanding senior law student in 
1973. 


A new national college to provide 
intensive, practical training to de- 
fense lawyers and public defenders 
was held at the University of Houston 
College of Law in July and August. 
Sponsors of the college were the 
American Bar Association, the 
National Association of Criminal 
Defense Lawyers and the National 
Legal Aid and Defender Association. 
Its governing group, a 12-member 
Board of Regents including Tallahas- 
see attorney Robert M. Ervin, is com- 
posed of four representatives from 
each of the sponsoring groups. 


Jordan B. Ray, Jr., associate profes- 
sor of Business Law at the University 
of Florida, recently was elected 
secretary-treasurer of the American 
Business Law Association for the cur- 
rent year. Ray also serves as staff 
editor for Comments, Notes & Case 
Digests of the American Business 
Law Journal. 


Stephen C. 
O'Connell, former 
chief justice of 
the Florida Su- 
preme Court, has 
stepped down as 
president of the 
University of Flor- 
ida in Gainesville. 
He served for six 

fe years and has re- 
turned to Tallahassee to live. 


In July Henry E. Coleman was 
appointed as assistant public de- 
fender for the Ninth Judicial Circuit. 
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Gables 33134. The telephone number 
is 446-8741. 


The law firm of Hall & Hedrick has 
relocated its offices to the Greater 
Miami Federal Building, 200 S.E. 
First Street, Miami 33131, telephone, 
379-0755. 


He had been in private practice in 
Key West. His office is now at 19 S. 
Court Ave., Orlando. 


Effective August 1, Robert A. 
Andreu resigned as assistant state 
attorney for the Seventh Judicial Cir- 
cuit. He resigned because, as attorney 
for the City of St. Augustine, he felt 
he could not devote sufficient time 
to both positions. 


Henry A. Mallue, Ir., a former pro- 
fessor of Florida Technological 
University, has been appointed to the 
faculty of the College of Business 
Administration of Oklahoma State 
University. Mallue recently com- 
pleted the course work for the doctor 
of education degree in business 
education at O.S.U. 


On August 21, the American Col- 
lege of Probate Counsel announced 
that John R. Gould of Vero Beach 
was elected to membership in the col- 
lege. This college is an international 
association of lawyers organized for 
purposes of modernizing and improv- 
ing probate procedures throughout 
the country. 


Florida lawyers are active in the 
work of the American Bar Association 
this year. Robert C. Ward, Miami 
Beach, was elected by the ABA 
General Practice Section to the ABA 
House of Delegates; J. Rex Farrior, 
Jr., Tampa, was elected to the sec- 
tion’s council, and Frank D. Hall, 
Miami, continues to serve on the sec- 
tion’s council. 

Irving D. Gaines, Florida Bar 
member whose main office is in Mil- 
waukee but has an additional office in 
Fort Lauderdale, was reappointed as 
a member of the Committee on Cur- 
rent Literature on Real Property Law 
of the ABA Section of Real Property, 
Probate and Trust Law, and was 
appointed to serve on the Committee 
on Significant Trends in Real 
Property Law of the section. He was 
also appointed to the Committee of 
Law and Medicine of the Section of 
Insurance, Negligence and Compen- 
sation Law. Mr. Gaines is serving a 
second year as a member of The 
Florida Bar Journal Editorial Board. 


William T. Huggett announces the 
opening of his office for the practice 
of law at Suite 404 Concord Building, 
66 W. Flagler Street, Miami 33130. 
His new telephone number is 371- 
1821. 


Past Florida Bar President Wm. 
Reece Smith, Jr., Tampa, was elected 
to his third term as secretary of the 
American Bar Endowment. He is also 
a member of the ABA House of 
Delegates and a fellow of the Ameri- 
can Bar Foundation. 

The new chairman-elect of the 
Insurance Section of the ABA is Wal- 
ter H. Beckham, Jr., of Miami. 


S. C. (Chase) Adams of Pompano 
Beach has been selected to appear in 
the 13th edition of “Who's Who in the 
South and Southwest.” 


West Palm Beach attorney A. Ward 
Wagner, Jr., has been named vice 
president of the Association of Trial 
Lawyers of America. He has pre- 
viously served on the association’s 
board of governors and executive 
committee. The election took place 
in July. 


William J. Haley of Lake City has 
been elected first vice president of 
the National Association of County 
Civil Attorneys. Elevated from sec- 
ond vice president at a recent conven- 
tion in Dallas, he will continue to 
serve on the group’s board of direc- 
tors. 


B. Edwin Johnson was recently 
appointed school board attorney for 
Pinellas County. The appointment is 
for one year. Previously he was an 
assistant St. Petersburg city attorney 
for nine years. 


In August, Miami attorney Hewen 
A. Lasseter retired from what was 
believed to be a record six years’ ser- 
vice as chairman of the American 
Bar Association’s membership com- 
mittee. Lasseter is senior vice presi- 
dent of American Title Insurance Co. 


S. Strom Maxwell, assistant at- 
torney general with the Department 
of Legal Affairs and former chief of 
the administrative law division, has 
now joined the legal division of the 
Department of Insurance in Tal- 
lahassee. 
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CLASSIFIED ADVERTISEMENTS 


The advertising policy of the Journal is to accept no ads that dis- 
criminate on the basis of sex, race, color, religion, age or national 
origin. Ads must be in keeping with the dignity of the legal profession. 


POSITIONS WANTED 


Member Fla. and Conn. bars. Graduate 
Yale College and Harvard Law School. 
Former Conn. state legislator. Extensive real 
estate, probate and corporate experience. 
Interested in full or part-time employment 
within 50 miles of Ft. Lauderdale. Photo and 
resume on request. Reply Journal Box 4. 


Trial lawyer, 47, wishing to terminate N.Y. 
practice, 20 plus years experience trying 
criminal and personal injury cases, includ- 
ing some of the most famous cases in state 
and federal courts. Recently admitted to Fla. 
Bar. Will reconsider senior associate posi- 
tion with definite or quasi-partnership 
arrangements. Reply Journal Box 3. 


Young trial attorney, excellent academic 
and extracurricular background with 2¥2 
years experience with prominent Fla. 
litigation firm (trial and appellate work, 
state and federal courts) seeks responsi- 
ble litigation position with established law 
firm. N.E. Fla. preferred, other oppor- 
tunities considered. Please reply Journal 
Box 19. 


Young attorney, 28, with extensive crimi- 
nal trial and appellate experience seeks 
position in trial and appellate work with 
firm primarily doing civil trials in 
Broward County. Resume upon request. 
Reply Journal Box 15. 


Young attorney, member of Fla. Bar, out- 
standing background and experience, 
seeks position with potential. Resume 
upon request from Journal Box 50. 


Retired attorney, 65, in good health seeks 
part or full-time employment as legal 
assistant, $5-$6 per hour. Write P.O. Box 
837, Boca Raton 33432. 


Midwest attorney seeks opportunity with 
law firm or corporation in S.E. Fla. Six 
years’ experience with major law firm and 
seven years in present position in legal 
department of large NYSE corporation. 
Admitted in Fla. in May. Resume upon 
request to Journal Box 20. 


Demanding corporate position sought by 
out-of-state attorney, 33. Three years cor- 
porate, commercial, real estate, contracts, 
leases, licenses, labor, zoning, construc- 
tion, litigation. Reply Journal Box 21. 


The Legal Aid Society of the Orange 
County Bar Assoc., Orlando, is seeking an 
executive director admitted to practice in 
Fla. with approx. 2 years experience and 
some trial experience with good adminis- 
trative ability. Salary approx. $18,000, 
negotiable. The Society solely represents 
indigents in civil matters primarily. Please 
address all inquiries to: Mrs. Pat Sam- 
brook, Executive Secretary, Orange 
County Bar Assoc., Inc., 55 E. Washington 
St., Orlando 32801. 


New York tax attorney, CPA, admitted Fia., 
seeks association and/or partnership, or 
employment with partnership opportunity 
in Miami area. Reply Journal Box 24. 


Labor attorney seeks position with corpo- 
ration or law firm. Member of Fla. N.Y. 
and N.C. Bars. Extensive experience in all 
phases of labor relations plus industrial 
relations management. Resume upon 
request. Reply Journal Box 5. 


Assistant attorney general, 33, out- 
of-state, married, admitted to practice 
1967. Extensive experience as adminis- 
trator and litigator in civil rights, adminis- 
trative and consumer law, as well as 
general practice. Published articles, lec- 
turing and campaign speaking. Presently 
chief, civil rights office for major city. 
Seeks leadership position. Resume upon 
request. Reply Journal Box 23. 


POSITIONS AVAILABLE 


Attorney, 33, married, member of Fla. Bar, 
currently house counsel to state agency, 
seeks challenging opportunity with part- 
nership potential. Experience in.adminis- 
trative, municipal, school, and criminal 
practice. Prefers to relocate in North or 
West Fila. Resume upon request. Reply 
Journal Box 12. 


Attorney, 34, member of Missouri Bar 
admitted 1964, desires to relocate to Fla. 
with family, seeking position with cor- 
poration, law firm or governmental agency. 
Nine years general practice with substantial 
experience in real estate, corporate and 
insurance claim defense, personal injury 
and workmen's compensation. Resume 
upon request to Journal Box 7. 


Hard Worker—Young attorney, married, Fla. 
Bar member with four years active civil 
experience including real estate, commer- 
cial law and litigation, has good academic 
record and proven ability to aggressively 
handle high volume workload in a quality 
and efficient manner, now seeks new posi- 
tion in Dade or Broward County with good 
future potential. Reply Journal Box 18. 


Tax attorney, CPA, seven years experience 
with IRS, CPA firm, and law firm desires 
opportunity in tax field. Resume upon 
request. Reply Journal Box 8. 
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REAL PROPERTY ATTORNEY | 
DADE COUNTY 

Attorney to head Mortgage Closing 
Department of prominent medium-sized 
firm. Exceptional immediate remunera- 
tion and fringe benefits including hos- 
pitalization, major medical and life 
insurance; partnership potential. 

1. Minimum three (3) years’ experi- 
ence in Florida real estate law including 
abstract examinations; issuance of title 
policies and opinions; processing and 
closing loans. 

2. Excellent and aggressive organ- 
izer of workflow and people resulting 
in fast and accurate production. 

3. Hardworker who operates indepen- 
dently with minimum guidance. 

4. High academic standing in law 
school and successful record thereafter. 

Send detailed resume to Journal 


Box 6. 


Law Office Manager—Experienced office 
manager for busy and growing 12-man 
downtown Miami firm. General corporate 
practice. Computer program in effect. 
Send resume and salary requirements 
Journal Box 14. 


Attorney wanted with 1-2 years Fla. 
experience. Interested in commercial and 
bankruptcy practice. Send resume with 
reply to Journal Box 17. 


Office manager needed for nine-man Ft. 
Lauderdale firm. Excellent benefits. Office 
managerial experience required. Salary 
open. Contact Mr. Sanders, (305) 563- 
3444, 3471 N. Federal Highway, Ft. Lauder- 
dale 33306. 


City of Orlando desires to employ full-time 
prosecutor for its municipal court. Appli- 
cants should be member of Fla. Bar prefer- 
ably with 1-2 years general experience. Sal- 
ary $16,700 per annum. Address resumes 
to City Attorney of Orlando, P.O. Box 793, 
Orlando 32802. 


Trial attorney wanted: 1-5 years negli- 
gence defense experience preferred. For 
affiliation with leading prestige insurance 
company in Miami. Send complete 
resume of educational and experience 
background in strict confidence to Jour- 
nal Box 95. An equal opportunity 
employer. 


Christian, evangelical organization seeks 
second full-time counsel with heavy experi- 
ence in tax and estate planning, charitable 
transactions, and tax exempt corporate mat- 
ters. Please send resume, testimony and 
salary requirements with first letter. Located 
in Miami. Reply Journal Box 10: 


Full-time salaried attorney in the starting 
$27,000 range for private corporation to 
head up small legal department consisting 
of one secretary and one law clerk; mostly 
litigation; knowledge of local governmental 
intricacies would be most helpful; engineer- 
ing and/or environmental background 
desirable. Legal experience necessary. 
Contact Norwood W. Hope, 904-376-5301, 
Gainesville. 


Three-man Orlando firm with practice 
restricted to personal injury negligence 
litigation seeks an attorney with background 
in insurance adjusting and an interest in trial 
work. Submit resume to P.O. Box 1459, 
Orlando 32802. 


Tax attorney—Miami: Exceptional oppor- 
tunity with medium size firm for tax attorney 
with excellent educational record and one 
to five years’ tax experience. Send resume 
to Journal Box 9. 


HOUSE COUNSEL WANTED 


By medium-sized public company, to 
handle FDA matters and all corporate 
business. Send full resume and salary 
requirements to Journal Box 11. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS AVAILABLE 


Assistant County Attorney |! for Volusia 
County, member of Fla. Bar. Minimum of 
three years trial experience required. Salary 
range $15,800—$20,700 commensurate 
with experience. Apply to Personne! Dept. 
Volusia County, Box 429, DeLand 32720. 


Attorney wanted with three to four years 
trial experience. Possibility of partnership. 
Salary negotiable. Reply Journal Box 16. 


Examining attorney: Minimum three years 
Fla. real estate experience; administrative 
ability required; replies confidential. 
Direct resume to Director of Personnel, 
Peninsular Title Insurance Co., P.O. Box 
40, Ft. Lauderdale 33302. 


BOOKS 


Fila. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 
USCS,USL ed 
Representing the Lawyers 
Co-operative Publishing Company. 


Frank Merville Paimetto 33561 
1710 Flamingo Dr. (813) 896-2626 
Oriando 32803 (West Coast) 
(305) 896-2340 
(Central Fla.) 
John Petty 
Fred Carr (305) 967-3710 
4544 Marseille Dr. P. O. Box 15101 
Pensacola 32505 West Paim Beach 
(904) 433-0377 33406 
(Northwest Fia.) P.O. Box 273% 
Jacksonville 32203 
Vic Warrninger (East Coast) 
P.O. Box 111 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Soild 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


BOOKS for sale: Retiring; all books good 
condition. Proof of Facts, 1-14; A.J. Legal 
Forms, 1-14; Dobbs Merrill U.S. Legal 
Code, complete but no pocket parts since 
1960; Bonds & Bond Securities, 1-3; and 
American Laws of Veterans 1-3. Write 
Journal Box 22, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


MISCELLANEOUS 


The Man on the Horse is a factual com- 
mentary on today’s American political life. 
Every lawyer should have it available for 
reference. “it is more than just a book to 
be read—it should be in every library in 
every home, in every school and in every 
church in our nation.’ (Columbus, Ga. 
Enquirer.) Price $4 pius $.25 for handling. 
Send payment and correct mailing 
address to Erie B. Askew, Box 146, Leary, 
Ga. 31762. 


CORPORATION SUPPLIES 
Have you ever been delayed with your cor- 
poration closings? You won't be if you 
order from State Seal & Certificate Co., 
where your order is shipped the same day 
as received. 1244 minutes included in 
compact (C-1 or C-2) outfits. Send for 
brochure of complete line of corporation 
supplies. P.O. Box 1280, Hollywood 
33022. See our display ad in this issue. 


LAW BOOKS—Reports, statutes, texts, 
etc. New or used; bought and sold. Wm. 
W. Gaunt & Sons, iInc., Gaunt Building, 
3011 Gulf Drive, Holmes Beach, Florida 
33510. 


LAW BOOKS 
Bought and Sold 
Appraisals and quotations made on 
libraries or major sets 
Southeastern Law Book Co., Inc. 
5025 Roswell Rd., N.E., Ste. 101 
Atlanta 30342 .. . (404) 256-4956 


For Sale: So. 2d (Fila. Cases) Vols. 1-275; 
Fla. Jur; Am. Jur. Legal Forms 2d; West's 
S.S.A. All books one-year old and current. 
Reply Box 967, Clearwater 33517. 


WEEKLY SUMMARIES 

Know what decisions were rendered last 
week. Decisions of Florida Supreme Court 
and the four District Courts of Appeal are 
available from Florida Appellate Court 
Reporting Service. Write Municipal Code 
Corporation, P. O. Box 2235, Tallahassee, 
Florida 32304. 


Expert meteorological §witness—Me- 
teorological testimony, investigations, 
and written ‘reports for law firms and 
insurance companies. Practicing aeronauti- 
cal and tropical meteorologist in Fla. and 
Latin America since 1939. Professional 
member American Meteorological Society. 
Robert S. Bush, Consulting Professional 
Meteorologist, 7910 S.W. 52 Ave., Miami 
33143 . . . (305) 666-4406. 


Share beautiful office on 17th floor in 
downtown Hollywood, S.E. exposure of 
ocean. Reasonable rent, including com- 
plete law library and some referral work, 
sauna bath, pool and health club. Inquire 
Rocco DeStefano, Home Federal Towers, 
1720 Harrison St., Hollywood, telephone 
305/923-4567; 920-9204. 


EXPERT WITNESS testimony and written 
reports in cases of workmen's compensa- 
tion and other litigation involving employ- 
ment expertise, wage loss, occupational 
outlook and vocational recommendations 
to determine employability, or nonem- 
ployability for physically, mentally and 
emotionally impaired. Excellent expertise 
and reputation. Have worked for carrier 
and claimant. Will travel as required. 
Harold Dunsky, 18201 N.E. 10th Avenue, 
North Miami Beach, Florida 33162. Phone 
305/651-8835. 


Attention Attorneys: A complete line of 
corporation supplies. Try our most 
popular corporate outfit—the all-in-one 
kit with 1244 minutes. Delivered to you 
complete for only $20. Write for brochure 
of our complete line. Orders shipped same 
day from our mailing house. South East 
Seal & Stamp Company, P. O. Box 1279, 
Hollywood, Florida 33022. 


IS LEGAL RESEARCH keeping you in the 
office more than you think it should? 
American Legal Research Corp. has 
the answer to your problem. See our dis- 
play ad in this issue for details. 


Corporation Supplies—As you are aware, 
the prices of corporation supplies have 
increased. Why not deal with a mail order 
company, and save money? Complete 
corporate outfit with our Subchapter S 
and 1244 minutes, $20. Blank sheets 
deduct $1. This cost complete includes 
shipping to you. Send for complete 
brochure of corporation supplies. Write 
Nationwide Corporation Supplies, P. O. 
Box 729, Hallandale, Florida 33009. 


Florida Bar member (older, healthy & 
secure) wishes to share space, overhead, 
services and referrals in an office Pom- 
pano to Daytona. Primary capability in 
estates, trusts, and related taxes. Refer- 
ences and resume. Please write Journal 
Box 88. 


Corporation Manual: A complete kit for 
standard corporations or P.A. Includes 
all required or necessary forms plus cer- 
tificates and seal. $30 postpaid, sales tax 
included. Quantity discounts. COR-MAN 
SALES, P.O. BOX 1332, AUBURNDALE 
33823. 


DOCUMENT EXAMINER 

Retired Special Agent of FBI with 30 years 
experience in FBI Laboratory. Qualified as 
expert witness throughout U.S., etc. 
Examination of documents: handwriting, 
handprinting typewriting iden- 
tification, detection of forgery and altera- 
tions and related problems. 

GEORGE MESNIG, 1616 Bunker Hill Dr., 
Sun City Center, Fla. 33570 (813) 634-1616 


Expert Witness—Heavy brake 
engineer, 36 years experience in design, 
manufacture and testing. Skilled at written 
opinions and testimony. Registered profes- 
sional engineer. Frank T. Cox, Jr., P.E., Villa 
111, Imperial Southgate, Lakeland 
33803 . . . (813) 646-5817. 


Law office space in Naples fully furnished 
and equipped with library and secretarial 
service. Share expenses. Reply Box 1301, 
Naples 33940 or call (813) 642-6507. 
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TRANSITION RULE 14: 


Closing Inactive Probate, Guardianship and Trust Cases 


Opinion filed July 18, 1973, by the Supreme Court of Florida 


PER CURIAM. 


In order to effect an orderly 
transition of the courts under the 
newly adopted judicial amend- 
ment to the Constitution of 
Florida, Article V, F.S.A., it is 
necessary to promulgate certain 
temporary rules as an emergency 
matter. 

In order to secure a true inven- 
tory of the caseload of the Florida 
judiciary, it is necessary that inac- 
tive cases be dismissed, but there 
is no rule of procedure authoriz- 
ing such dismissals. Probate 
judges throughout Florida, under 
the leadership of Judge Harold R. 
Clark, Jacksonville, have sug- 


gested a rule to accomplish this 


purpose. The following rule, 
appended to this order, is hereby 
adopted as Transition Rule 14, to 
become effective immediately 
upon filing with the clerk of this 
court. We dispense with the right 
of filing a petition for rehearing, 
as the matters contained in the 
rule have been fully considered 
by the court and it is necessary 
for such rule to have an immediate 
effect. 


Transition Rule 14. 
Closing Inactive Probate, 
Guardianship and Trust Cases 


(a) All probate and guardian- 
ship proceedings in which it 
affirmly appears that no action has 
been taken by filing of petitions, 
accountings, orders of court or 
otherwise for the periods in- 
dicated may be terminated by 
the court on its own motion after 
reasonable notice to the personal 
representative or his resident 
agent, his attorney, and one or 
more of the interested parties, 
unless a party shows good cause 
in writing at least five days before 
the hearing why the proceeding 
should remain pending: 
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Status Last Action 
No letters issued, or 
guardianship of per- 
son only, and caveats 
Letters issued, indicated 
value is: 
Less than $2,500 
$2,500 to $10,000 
Over $10,000 
Any caveat having been on 
file for a period of 3 
years or more may be dis- 
missed without notice. 


1 year 


1 year 
3 years 
10 years 


(b) The “indicated value,” for 
the purpose of this rule, is an 
estimate of the value of the estate, 
or the remaining assets properly 
accounted for, as shown by the 
petition, inventory, appraisal or 
accountings. 

(c) A schedule of cases being 
closed may be included ina single 
order. The schedule should show 
the case number, style, personal 
representative, attorney and the 
indicated value. In lieu of placing 
a copy of the order in each file, 
an appropriate entry of the termi- 
nation may be made by endorse- 
ment or rubber stamp on each file 
jacket or cover and on the progress 
docket. 

(d) Proceedings pending with- 
out action for 20 years or more may 
be terminated without notice, 
except that the order and the 
schedule of cases closed thereby 
shall be posted for a reasonable 
period of time in a prominent 
place in the courthouse and 
brought to the attention of the 
attorneys in the county by such 
means as may be available to the 
court. 

(e) No further filing fees shall 
be required or collected by the 
clerk for the entry of orders of dis- 
missals pursuant to this rule. 
These estates shall be closed in 
accordance with the fee schedule 
in effect on January 1, 1972. 

(f) All pending probate, guard- 
ianship and testamentary trust 


cases not terminated by this rule 
remaining inactive for one year or 
more should be reviewed by the 
court semiannually and action 
taken by the court to have each 
case brought current or closed, 
including when appropriate, the 
reduced allowance or denial of 
fees and commissions, removal of 
the personal representative and 
appointment of a successor per- 
sonal representative and con- 
tempt proceedings. 


CARLTON, C. J., ROBERTS, ERVIN, 
ADKINS, BoyD AND McCaIn, J. J., 
CoNCUR 


How would 
you like 
to sign 
the work 
you do? 


It’s a shame that most of us don’t 
get to sign our work. Because 
we'd probably do it better. Just out 
of pride. And that could mean 
better products and services for 
everybody. So, even if you 
don’t have to sign your work, do the 
kinc of work you'd be proud 
to put your name on. 


America. It only works 
as well as we do. 


The National Commission on he... Washington, D.C. 
This 


ad is the work of Orne Frutkin and Gavino Sanna. 
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RULES OF PROCEDURE 


Custom designed binders 


for your 


Florida Bar Journal 


Attractive, made of imitation 
brown leather with gold im- 
printing. Durable, will keep 
the Journal accessible while 
storing one year's issues. 
Clear pocket for labeling 
year and volume. Now with 
extra wire for all 11 issues. 


Order yours today! 
cludes shipping. 


$3.50 in- 


THE FLORIDA BAR JOURNAL 
Tallahassee, Florida 32304 


In Re: Florida Appellate Rules 


Opinion filed July 18, 1973 


PER CURIAM. 


The Florida Appellate Rules, 
32 F.S.A., 1962 Revision, as 
amended, are hereby amended in 
the following respects, viz: 

Rule 1.3, eighth paragraph, is 
amended to read as follows: 


“ “Legal Holiday’ means: 


“(a) New Year’s Day, January 1; 
“(b) Washington’s Birthday, 
the third Monday in Feb- 


ruary; 
Good Friday; 

Memorial Day, the last 
Monday in May; 
Independence Day, July4; 
Labor Day, the first Mon- 
day in September; 
Columbus Day,thesecond 
Monday in October; 
Veterans’ Day, the fourth 
Monday in October; 
General Election Day; 
Any statewide primary 
election day; 
Thanksgiving Day, the 
fourth Thursday:in No- 
vember; 

Christmas Day, December 
25; 

Any other day that, pur- 
suant to order of court, the 
clerk’s office of such court 
is officially closed; 

Any Monday immediately 
following a Sunday upon 
which one of the foregoing 


holidays falls.” 


Rule 3.18 is amended to read as 
follows: 


“In computing any period of 
time prescribed or allowed by 
these rules, by order of court, or 
by any applicable statute, the day 
of the act, event or default from 
which the designated period of 
time begins to run is not to be 
included. The last day of the 
period so computed shall be 
counted, unless it is a Saturday, 
Sunday, legal holiday, or any 
other day that, pursuant to order 
of court, the clerk’s office of such 
court is officially closed, in which 


event the period shall run until 
the end of a next day which is 
neither a Saturday, Sunday, legal 
holiday, nor any other day that, 
pursuant to order of court, the 
clerk’s office of such court is offi- 
cially closed. When the period of 
time prescribed or allowed shall 
be less than seven days, inter- 
mediate'Saturdays, Sundays, legal 
holidays, and any other day that, 
pursuant to order of court, the 
clerk’s office of such court is offi- 
cially closed shall be excluded in 
the computation. A half holiday 
shall be considered as any other 
day and not as a holiday. If an act 
be required to be performed on 
a day certain and such day falls 
on a Saturday, Sunday, legal 
holiday, or any other day that, pur- 
suant to order of court, the clerk’s 
office of such court is officially 
closed, the act shall be performed 
on the next day which is neither 
a Saturday, Sunday, legal holiday, 
nor any other day that, pursuant 
to order of court, the clerk’s office 
of such court is officially closed.” 


This amendment shall become 
effective immediately upon filing 
of this order. Proceedings com- 
menced prior to the date of this 
order shall be governed by the 
rule as herein amended, unless 
prejudice be shown. 

It is so ordered. 


CARLTON, C. J., ROBERTS, ERVIN, 
ADKINS, BoyD AND McCain, J. J., 
CoNCUR 
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CALENDAR 


1973 


October 25-28—Fali Meeting Florida Defense Lawyers Association, Breakers 
Hotel, Paim Beach. 

October 26-27—Annual Meeting Academy of Florida Trial Lawyers, Walt Dis- 
ney World, Orlando. 

October 26-27—Florida Law Revision Council Meeting, Faculty Conference 
Room, FSU College of Law, Tallahassee. 

November 14-15—Meeting of Board of Governors, The Florida Bar, St. Peters- 
burg Hilton. 

November 15-16—Florida Bar General Meeting of Committees and Sections, 
St. Petersburg Hilton. 

noe 7-8—Fiorida Law Revision Council Meeting, International Inn, 

ampa. 
December 14—Swearing in Ceremonies for New Admittees to the Bar. 


1974 


January 7-11—8th Annual institute on Estate Planning, University of Miami 
Law Center, Americana Hotel, Bal Harbour. 
January 10-11—Board of Governors, The Florida Bar, Ponte Vedra Club, 
Ponte Vedra. 
January 30-February 5—ABA Midyear Meeting, Houston, Texas. 
February 1—Meeting Economics of Law Practice Committee, Office of Frank 
Pierce, Orlando. 
March—7th Inter-American Lawyer Exchange Program, International Law 
Committee, The Florida Bar. 
March 7-10—Second Annual Convention, Young Lawyers Section, Host Air- 
port Hotel, Tampa International Airport. 
March 8-10—Long Range Planning Committee’s Florida Bar Retreat, 
Remuda Ranch Resort, Goodland, Florida. 
March 14-16—Board of Governors, The Florida Bar, Holiday Inn, Key West. 
ee of Governors, The Florida Bar, Palm-Aire, Pompano 
each. 
May bar 1—Annual Convention of The Florida Bar, Walt Disney World, 
rlando. 
August 12-16—ABA Annual Meeting, Honolulu. 


(Meeting dates of general interest to the Bar are welcomed for publication on this page. They 
should be sent by the 15th of the month preceding month of publication.) 
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Bay County Bar Association 
Franklin R. Harrison, President 


Broward County Ber Association 
Nicholas De Tardo, President 
4747 Hollywood Bivd. Hollywood 


Norris S. Gould, President 
311 S. Missouri Ave. 


Dede County Ber Association 
2401 Douglas Rd. 


Chapter 

Thomas J. Hanion Ili, President 

P. O. Box 1001 
South Florida Chapter 

Neal R. Sonnett, President 

14 1st Ave. 
West Florida Chapter 

Richard Hill Merritt, President 

P. O. Box 985, Lawyers’ Building 

314 South Baylen Street Pensacola 
Floride Government Bar Association 

Clinton Coulter, President 

820 Parker Dr. Tallahassee 
Gadsden County Bar Association 

Hal A. Davis, President 

Citizens Bank Building Quincy 
Gulf Beaches Bar Association Of 

Pinelias County 

R. M. Cargell, President 

P.O. Box 6476 St. Petersburg Bch. 
Hardee County Bar Association 

John W. Burton, President 

P. O. Box 426 Wauchula 

Bar Association 

James Fountain, President 

P. O. Box 126 Moore Haven 
Hernando County Bar Association 

George J. Biaha, President 

29 S. Brooksville Ave. Brooksville 
Hieleah-Miami Springs Bar Association 

Robert Stampfi, President 

Hialeah 


39 E. 6th St. 
Highlands County Bar Association 
S. Colquitt Pardee, President 
P. O. Box 40 Avon Park 
County Bar Association 
Ronaid D. McCall, President 
P. O. Box 1438 


Tampa 


Tampa 
624 


Homestead Bar Association 

Philip Vv. Salmon, President 

P. O. Box 1456 Homestead 
indian River County Bar Association 

Charies A. Sullivan, President 

P. O. Box 3 Vero Beach 
Jacksonville Bar Association 

John M. McNatt, Jr., President 

1500 American Heritage, Jacksonville 
Lake City-Columbia Co. Bar Association 

Michael C. Bergen, President 

101 E. Madison St. Lake City 


P. O. Box 208 


Lewis E. Dinkins, President 
321 N.W. 3rd Ave. 

Martin County Bar Association 
Harold W. Long, Jr., President 


P. O. Drawer 1258 Stuart 
Miami Beach Bar Association 
Howard Gross, President 
420 Lincoin Rd. Miami Beach 
Bar Association 


Nassau County Bar Association 

Joseph M. Ripley, Jr., President 

P. O. Box 694 Fernandina Beach 
North Broward Bar Association 

Arthur Pulskamp, President 

440 S. Federal Hwy. Deerfield Beach 
North Dade Bar Association 

Jules Israel, President 

2734 N.W. 183rd St. Miami 
Okaloosa-Walton Co. Bar Association 

Tom Remington, President 

98 Miracle Strip Ft. Walton Beach 
Orange County Bar Association 

Michael Walsh, President 

1751 S. Orange Ave. Orlando 
Osceola County Bar Association 

R. Stephen Miles, Jr., President 

P. O. Box 517 


Putnam County Bar Association 

Alan B. Fields, Jr., President 

413 St. Johns Ave. 
St Johns County Bar Association 

Maicoim Stephens, Jr., President 
St. Augustine 
Bar Association 

Chester B. Griffin, President 

P. O. Box 1270 Fort Pierce 
St Petersburg Bar 

Charlies W. Burke, President 

416 First Federal Bidg. St. Petersburg 
Sarasota County Ber Association 

Johnson S. Savary, President 

P. O. Box 3798 
Seminole County Bar Association 

Gene R. Stephenson, President 

P. O. Drawer 1 Casselberry 
South Broward Bar Association 

Jerome F. Pollock, President 

4431 S. W. 64th Ave. Davie 
South Miami District Bar Association 

Lawrence C. Rice, President 

5763 Sunset Drive 
South Paim Beach County Bar 
Association 


Ernest G. Simon, President 

78 N.E. Sth Ave. Delray Beach 
Tallahassee Bar 

Murray Wadsworth, President 

P. O. Box 1876 Tallahassee 

Bar Association 

T. Richard in, President 

P. O. Box 2 Bushnell 
Volusia County Bar Association 

C. Aubrey Vincent, President 

P. O. Box 3096 Daytona Beach 
West Pasco Bar Association 

Charies Edwards, President 

331 U.S. Hwy. 19 Port Richey 
Winter Haven Bar Association 

John D. Kaylor, President 

700 6th St., N.W. Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Gerald L. Brown, President 

Box 12066 Pensacola 
Second Judicial Circult Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circult Bar Association 

John Weed, President 

P. O. Box 1090 Perry 
Fifth Judicial Circuit Bar Association 

W. Troy Hail, Jr., President 

P. O. Drawer 678 Tavares 


Judicial Circuit Bar Association 
ig Goldin, President 
P. O. Box 1251 


Twelfth Judicial Circuit Bar Association 
William W. Dishong, President 
P. O. Box 66 
Fourteenth Judicial Circult 
Bar Association 
Robert M. Moore, President 
318 Reid Ave. Port St. Joe 
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3 406 Magnolia Ave. Panama City 4 
an Brevard County Bar Association : 
= Mike Krasny, President 
416 S. Babcock St. Melbourne 

3 Charlotte County Bar Association 
E. David Johnson, President : 

4 Punta Gorda Bar Associaton, inc. 
Box 1608 | 
Bre P. O. Box 1606 Lakeland 
: Collier County Bar Association P. B. Howell, Jr., President 
he 945 Central Ave. Naples Lee County Bar Association c- 
we Gables Bar Association Harry A. Blair, President 
P. O. Box 1467 Fort Myers 
550 Seybold Bidg. Miami Manatee County Bar Association | 

: Frank Arpaia, President 
i 428 12 St., W. Bradenton 
Miami Marion County Ber Association 
Thomas R. Bruckman, President 
P. O. Box 1291 Largo 
Monroe County Bar Association 

: Robert F. Sauer, President 
a P. O. Box 431 Key West 
| 

Tenth Judicial Circuit Bar Association 

Paim Beach County Bar Association Jerry DeVane, President 3 
a Raymond W. Royce, President P. O. Box 1028 Lakeland 

a P. O. Box 2664 Paim Beach 

Charlies D. Waller, President 

E P. O. Box 576 Dade City 

= O. W. Perkins Ber Association 

Releford McGriff, President 
ae P. O. Box 516 Jacksonville ; 


The Florida Bar 
Major Medical Expense Plan 
open enrollment coming soon! 


If you’re considering major medical in- 
surance, circle November ist on your 
calendar. It marks the beginning of a 
90-day open enrollment period for The 
Florida Bar Major Medical Expense 
Plan. 

In anutshell, “open enrollment” 
allows you to apply for coverage 
without regard to your past or 
present health. To be eligible, 
you must simply be a 
Member of The Florida Bar 
under age 60. 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, Fla. 33601 


Please have your representative contact me with details 
on The Florida Bar Major Medical Expense Plan. 


Name 
Address 


Q 
< 
N 


r 
i 
i 
i 


Although you are eligible for coverage 
regardless of your health history, con- 
ditions for which you or your eligible 
dependents have received treatment or 
medication within 12 months prior to 
the effective date of the coverage, are 


not covered for 24 months 
after the effective date of the 
coverage. 

Look for details in the Novem- 
ber issue of the Florida Bar 
Journal. Or write today 

for more information. 


NOVEMBER 
sum Ww 
O: 3 
45678910 
12 13 14 15 16 17 


18 19 20 2] 22 23 24 
25 26 27 28 2930 


Poe and 
Associates, Inc. 


administrators for 


The Florida Bar insurance plans 
P.O. Box 1348 e Tampa, Florida 33601 
(813) 228-7361 
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THE feo HARRISON COMPANY, PUBLISHERS 


P.O. BOX 4214 
ATLANTA, GEORGIA 30302 


Actions 
Judges 
Jurisdiction of the Subject Matter 
Parties 
Venue 
Pleadings 
The Initial Pleading 
Process and Service of Process 
Motions, Affidavits and Notices 
Motions Directed to Pleadings 

11. Answers and Replies 
— 12 Counterclaims and Cross-Claims 
13 Third Party Practice 
14 Amendments 
15 Orders 
16 Discovery 
17 Perpetuation of Testimony 
18 Request for Admissions 
19 Pretrial 
20 Consolidation 
21 Voluntary Dismissals 
22 Trial 
23 The Jury 
24 The Verdict 
25 Judgement 
26 Post Trial Motions 
27 Enforcement of Judgements 
28 Injunctions 
29 
30 
31 
32 
33 
34 
35 
36 


$37.50 plus 4% Florida Sales Tax 


Receivers 
Dissolution of Marriage 
Real Property Actions 
Attachment and Distress 
Garnishment 
Replevin 
Declaratory Judgements 
Extraordinary Remedies 
37 Special Remedies 
38 Basic Principles of Common Law and 
Equity Pleading 


APPENDIX 

—Forms for Use with Rules of Civil Procedure 
—Standard Jury instructions 

—Forms for Use with Rules of Summary Procedure 


UNIQUE OFFERING 


Rarely is a law book publisher able to offer to the Bench and Practicing Bar such 
en authoritative and practical working tool authored by one of the acknowledged 
experts in the field. 
in one convenient volume —a comprehensive treatise and manual on all aspects of 
Fiorida practice and procedure, fully indexed — the initial publication of a 
continuing service. 


TREATMENT OF SUBJECT 


The text is comprehensive and thorough, yet clear and concise — an analytic 
service for courtroom and office, essential for every practitioner. 


Special efforts have been made to compile an exhaustive and easy to use index 
allowing quick access to the wealth of material contained in this outstanding 
work. 

Also, a QUICK INDEX has been pieced at the front of the book for instant 
reference to general subject areas. 


A CONTINUING SERVICE 


Trawick’s Florida Practice and Procedure is a service to the Florida Bar which will 
be kept current not only by annual revision but, when necessary, by interim 
meesures. 


Copyright 1973, 656 pages, dimensions 6%" x 9%" x 1%", bound in maroon Lexotone with beige backbone panels, stamped in goid foil. 


| 


